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AMIDST great variety of buſineſs, and 
innumerable diſtractions of his thoughts, 
ſufficiently known to thoſe who know the 
author, this ſecond Volume has been com- 
pleted ; circumſtances which he hopes will 
afford ſome apology for errors, if ſuch ſhall 
be found in it. A much better may be 
drawn from the nature of his attempt, 
which was not to adhere to the ſafe and 
cowardly plan of mere ſlaviſh compilation, 
but to venture opinions of his own, and re- 
preſent the lights in which ſubjects appeared 
to him, an attempt which never can be made 
without ſome riſk, _'The advantage derived 

a to 
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to the public f from ſuch riſk is, that if the 
plan of the work be right and uſeful, the 


errors may be corrected in a ſecond edition, 


and the haſte of the writer not impede the 
ultimate advantage of the Student. Thus if 
the theory of Admiralty juriſdiction here 
given be not perfect, it will at leaſt remind 
the reader of the extraordinary deſideratum 
of an accurate outline of that juriſdiction at 
the preſent day, and the neceſſity of its 
being drawn by ſome abler hand: if the 
ſketch of practice in the Eccleſiaſtical 
Courts be not perfectly accurate, the utility 
and want of ſuch a plan, particularly with 
reſpect to the pleadings, will appear plain to 
thoſe who have been accuſtomed laboriouſ- 
ly and incffeQually to conſult the prolixity 
of Oughton, on many and important, yet 
frequently occurring points ;—and the con- 
fuſed heap of ſtatutes in Ireland, on Eccle- 


ſiaſtical Law, ought to reſcue from blame the 


man who at any hazard endeavours to ex- 
tricate the clergy out of their confuſion. 
The author, however, humbly hopes, that 
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as far as his attention has been able to reach, 
the work will not ſtand in need of ſo many 
apologies. | 


He has been, though not unkindly, criti- 
ciſed for a poſition in the firſt volume, viz. 
that the lex loci doth not protect a marriage 
made abroad with a view of evading a ſta- 
tute at home, and the caſe of Compton' v. 
Bearcroft, before the delegates, December 
1768, which reſpected a marriage in Scot- 
land, is objected as deciding the point. Now 
the author never did ſay that this rule ap- 
plied to Scotch marriages, (becauſe that part 
of Great Britain called Scotland is not men- 
tioned in the Marriage act,) and the only 
note of that caſe which he had ſeen, which 
is in Buller's Niſi Prius in the chapter of 
Ejectments, as there reported, doth not ſay 
that this deciſion - extends beyond Scotch 
marriages. On the contrary, Mr. Juſtice Bul- 
ler ſeems to imply, that it doth not ; for he 
has juſt before obſerved, that the act doth 
not 
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not extend to Scotland, or parts beyond the 
ſeas. I have ſince, however, ſeen a manu- 
1 ſcript note of this caſe, in which it is made 
| to go on a general principle, viz. that the 
lex loct is to be applied to caſes even accom- 
panied with circumſtances marking an intent 
1 to evade the lau of England, though all Mr. 
Hargrave ſays in his note on Coke upon Lit- 
tleton p. 79 as to this caſe is, that the law 
ſeems now fully ſettled as far as relates to 
Scotch Marriages, but he goes no further. And 
then Mr. Hargrave continues, However it 
may not be amiſs to recollect that there have 
been perſons of authority particularly Hu- 
berus, a much eſteemed writer, who will not 
allow ſuch caſes of apparent evaſion of the 
law of any country. With ſuch authorities 
then, (and what is ſaid by Lord Mansfield in 
the caſe of Robinſon againſt Bland “, 


* Viz. in general the lex loci prevails, but marriages 
in another country, of perſons going from hence for that 
purpoſe, may come under a very different conſideration. 


and 
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and what I recollect ſaid from the Bench 
in this Country in the caſe of Lord Kilkenny | 
and Bradſtreet, and the implication. from the 
cauſe of Ilderton and Ilderton, * ſo late as 
1793, and no printed caſe or authority to 
the contrary before Compton v. Bearcroſt, 


and the words of Mr. J. Buller when men- 


tioning that caſe implying no ſuch general 
principle from it,) was I neceſſarily oblig- 
ed to know that this determination went 
further than to Scotch marriages, and that 


it decided a general principle; or even if it 


did, to acknowledge that it truly laid down 
a rule, which appertains rather to the law 
of nations than to the law of England: and 
will it be ſaid that it is impoſſible for 
a legiſlature to prevent its ſubjects from 
mocking its, authority, by going a few 

It was there decided that a marriage in Scotland be- 


tween perſons who do nat go thither for the purpoſe of 
evading the laws of England, will entitle the woman to 


. Dower in England, implying, that if they did go for that 


purpoſe it would be otherwiſe. 2 Hen. Black. 145. 
Vol. II. b leagues 
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leagues to a neighbouring iſland, as has 
been attempted by paſſing from Ireland to 
the Iſle of Man. However, if the caſe of 


Compton and Bearcroft be univerſal and de- 


eiſive, I can only ſay, that it never having 


been reported, I was unacquainted with its 


full extent, and reluctantly accede to its au- 
thority. FEE | 


Some objections have ariſen, from the 
fenſe of the author either not being ſuf- 
ficiently expreſſed of ſufficiently attended 
to; E. G. the quotation from Douglas, to 
ſhew that Viſitors could not adminiſter an 
oath, excited ſurprize: it was evidently 
meant only, that they could not merely as 
Viſitors (though Ayliffe in his Hiſtory of 
the Univerſity of Oxford, ſays they can) 
and that ſeems to follow from the ſaying 
in Douglas, that even the Judges of the 
land, acting merely with general powers as 
Viſitors did not take upon them to exa- 


mine upon oath, but this poſition was not 


meant 
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meant to interfere with powers expreſsly 
and ſpecially given by lawful authority, 
nor with the point as to the power of the 
King to enable Viſitors to examine on 


_ cath *. All power certainly to adminiſter 


an oath if not given by ſome a& of par- 


| liament, muſt be looked for in the Com- 


mon- Law, and if it be not there found, 
cannot be found any where elſe, | 


I have heard the repreſentations made by 
me of the ſtate of the Slaves in the Weſt- 


Indies contradicted -and condemned. 'The 


ſtrongeſt evidence reſpecting it came within 
my own perſonal ken in the early part of 


| life. —And while thoſe poſitions are ſuſtain- 


ed by the body of teſtimony produced to the 


* This power in the College of Dublin is expreſsly 
given at wviſtations by the ſtatutes. On Mr. Berwick's 
appeal in that College, in 1776, I recolle& council ob- 
jecting to the exerciſe of the power, and talking of the 


| penalties of premunire. How far in England the abo- 


lition of the oath ex officio affects this power, I will not 


b 2 Britiſh 


take upon me to fay. 
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Britiſh Parliament by Mr. Wilberforce, ſup- 


ported by his high character and authority, 


contradiction will not avail. Indeed it 1s 


impoſſible for facts to be more irrefragably 
proved, or more audaciouſly denied. May 
his glorious efforts, (truly deſerving of a 


term with ſuch abuſe of language uſurped 
by warriors and by conquerors) ſubdue this 


abſurd and horrible wickedneſs, and prevent 
by their ultimate Accel, that ſtain being 
indelible on the Britiſh parliament, which 


its dilatory progreſs and neglected reſolu- 


tions have kitherto tended to impreſs | 


Whatever deſeQs may be found, it is na- 
tural to ſu ppoſe that the manifeſt utility of the 


plan, and the great want in Ireland of ſuch 


an undertaking, will either induce the world 
to afford an opportunity of ſupplying them 
at ſome future period, or encourage ſome 
abler hand to found ſome more complete 
ſuperſtructure on this foundation, which he 
will not fail to find facilitating to his la- 

bours, 


r . e Y LID. it E II » 
1 3 5 „ - 


PREFACE. Ix 


bours, and uſeful in faving him an infinity 
of trouble. The opener of the mine always 
gets much more of the toil than of the pro- 
fit. | r 
Though the part which treats of Eccle- 
ſiaſtical Law relates principally to Ireland, 
it muſt be uſeful to every Engliſh Barriſter 
who has occaſion to conſult, or happens to 
be conſulted on the laws of that kingdom. 
I ſhall only add a word to apologize for 
the great quantity of note. It was owing 
to the inexperience of the author as to the 


art of printing, which made him chuſe a 

larger letter, as thinking the ſize of the ma- 
* nuſcript would not be proportional to the 
- intended ſize of the volume, whereas on the 
E contrary he not only was obliged to omit 
„ much of his materials, but alſo to crowd 
1 the reſt in a great meaſure into notes. 

As to the various errata, and great defects 
in punctuation, he can only excuſe them, by 
5 the impracticability in his great hurry of 
| : affairs of attending to the ſuperviſion of the 
| ZE I. preſs, 


x 
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-prefs, and the impoſſibility in Ireland of 
getting for hire a proper corrector of the 
preſs, muſt therefore pray the reader to look 


carefully at the page of Errata. 

* In the Appendix the Author has not in- 
ſerted the arguments of other Advocates, 
Hor what was ſaid by Judges on giving 
Judgment, but merely the judgment itſelf, 
not thinking himſelf at liberty without per 
miſſion to go further. 

Sept. 1, 1799. 


* To the criticiſms of the reviewers on certain errorg 
of ſtile, though perhaps the Author might plead a juſti- 
fication, by thoſe ellipſes which rapidity of thought often 
leaves to be ſupplied by the reader“, he would rather plead 
guilty. He is not ſo humble as to acknowledge any in- 
capacity of writing correctly, but his hurry has been 
great, and his occupations many, and ſomething poſſibly 


may be aſcribed to miſtaken compliance with that falſe 


taſte for tumid diction too prevalent in Ireland, but ſure- 


1y the didaCtic parts are not guilty of turgidity, and in 


prælections more liberty is allowed and more ornament 
expected. 


» Sce the Errata. 
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FROM THE BOOKS OF THE CANON LAW. 


} 369979: 
2nd 6 
79 | 1 A | 
| Tun Decretals of Pope Gregory the Ninth, 
Book the firſt, title the ninth, chapter the ſixth, & 9 © 
paragraph the forth. - 
Decretals of Pope Boniface the Eighth, are iy. 3. 4. 23 
thus quoted 
Book and, title gth, chapter 2nd, of the cle. 2. 5. 
Clementines. » 
Extravagants title 14, chap. 3. Extra. 24 
| 3+ 
Communes, book 3rd, chap. 2. Com. 3. 2. 
Decrees, 1ſt. part Diſtinction. 76. Dec. 76. 
Decrees, 2nd. part, cauſe 16—quzſtion the 2. 16. 7. 3. 
N 7th, chap. 3. 


Decrees, 3rd part, Diſtinction the firſt, chap. 2. Con. 1. 2. 
At 


E 


At the reformation, it was enacted in Parliament, by 
ſtatute 25 Hen. VIII. ch. 19. * revived and confirmed by 
x Eliz. ch. 1. that a review ſhould be had of the Canon 
Law ; and till ſuch review ſhould be made, all Canons, 
Conſtitutions, Ordinances, and Synodals provincial, be- 
ing then already made, and not repugnant to the Law of 
the land, or the King's Prerogative, ſhould ſtill be uſed 
and efecuted, and as no ſuch review has yet been perfect- 


ed, upon theſe ſtatutes now depends the authority of the 


Canon Law, and Provincial and Legatine Conſtitutions 
in England. Sir W. Nacken 


The buſineſs then is, to e firſt what is + the Candn 
Law upon any point; and then to find out, how far the 
ſame was received here before the ſaid ſtatute ; and then 


to compare the ſame with the Conmidn Law, and with 


the Statute Law, and with the Law concerning the 


King's prerogative, (which alſo is part of the Common 


Law) and from thence will come out the genume _ of 
the Church. Dr. Burn. 


In Ireland 28 ; Hen. VII, ch. 13. 
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The Reader muſt ever be reminded, that 
this ſhort but I hope careful ſelectin and 
abridgment, profeſſes only to convey to the 
common Lawyer the general outline of the 
Civil Law, and not to inſert any thing ſu- 
perfluous, or to the preſent day unintereſt- 
ing. It follows, that the Roman Criminal 
Law cannot take up long conſideration. 


De publicis Fudiciis ſummo digito et quaſi per indicem teti- 
gimus; diligentior eorum ſcientia ex latioribus pandectarum 
libris adventura eft. | 

| Concliſio Inſlitutorum. 
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Ox PRIVATE WRONGS. 


TRE dear method purſued by the framers 
of the Civil Law, is not leaſt conſpicuous in 
treating of Private Wrongs, Yet here, the 
Reader muſt not be ſurpriſed to find many things 
treated of and conſidered as Private Wrongs 
and the ſubje&s of civil actions, which we have 
been accuſtomed to conſider only in a criminal 
light. Thus Theft and Robbery, tho' they did 

3 not 
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not in the later times of the Empire ' paſs with 
- impunity from the hand of public juſtice, were 
for a long time conſidered as matters not imme- 
diately relating to the public, and to be com- 
penſated by private reparation (1). And even 
after they became the objects of criminal law, 
a civil action ſtill remained in the power of the 
injured party. Under the n name however 
| 4 

(1) At firſt at Rome by the Twelve Tables, theft 
was puniſhed criminally. Afterwards during many ages it 
was not puniſhed criminally ; in Juſtinians' time it was, 
but not capitally. Draco puniſhed it capitally=The: 
Jewiſh laws, and Solon pecuniarily. 

It has been doubted by able men and is a queſtion 
for humanity and ſound policy, whether theft, or even 
robbery unaccompanied with death or wound, ought to 
be puniſhable with death. I will not with Sir W. 
Blackſtone ſay, (for which he has been warmly cen- 
ſured by Dr. Chriſtian,) that theft is only a violation of 
ſocial rights, and not of natural; but it is my humble 
opinion, that to puniſh it with death, is neither neceſſary 
in ſociety, nor agreeable to the will of God; were it 
not for the pious ſubterfuges of Juries, and the huma- 
nity that prevents the law from being literally executed 
which ſeldom is ſuffered to fall on any but hardened 
and old offenders, we ſhould ſhudder at our code; tho? 
it muſt be acknowledged, that later ſtatutes have alle- 
viated the puniſhment of firſt offences and ſmaller 
thefts. WD 


of 
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of theft, were included many deeds, which 
with us would not bear the name, but would 
rather be called Converfions, and the ſubjects of 
an action of Trover.. 

We will therefore (geſerving the See vi iew 
of Wrongs for the next chapter,) conſider now the 
diviſions of Private Wrongs made by the Inſti- 
tutes, together with the ſatisfaction to be made 
for each of them reſpectively, to the offended 
party. 

Obligations or rights ariſing to the injured 
party from the torts or wrongs done by another, 
were divided into thoſe ariſing ex delicto, and 
thoſe quaſi ex delito—from torts, and quaſi torts ; 
and offences were accordingly partitioned into 
proper and improper. 

Torts or wrongs properly ſo called. as diſtin» 
guiſhed from quaſi torts, were claſſed under four 
heads—- Theft, Robbery, Damage and Injury 
meaning by the firſt, abduction or converſion of 
property without force ;—by the ſecond, that 
attended with force ;—by the third, damage done 
to property without taking away the thirig da- 
maged, or deriving benefit to the owner ;—by 


the laſt, injury to the perſon or character of a 


free man. 
Theft was defined contreAatia frauduloſa, lucri 


faciendi gratia, vel ipfius rei, vel etiam uſus ejus, 


Pelſelloniſve. 


Theft 
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At the reformation, jit was enacted in Parliament, by 

ſtatute 25 Hen. VIII. ch. 19. * revived and confirmed by 
x Eliz. ch. 1. that a review ſhould be had of the Canon 
Law); and till ſuch review ſhould be made, all Canons, 
Conſtitutions, Ordinances, and Synodals provincial, be- 
ing then already made, and not repugnant to the Law of 
the land, or the King's Prerogative, ſhould ſtill be uſed 
and etecuted, and as no ſuch review has yet been perfect- 
ed, upon theſe ſtatutes now depends the authority of the 
Canon Law, and Provincial and- Legatine Conſtitutions 
in England. Sir W. Nach 


The buſineſs then is, to Heike firſt what is the Eanon 
Law upon any point; and then to find out, how far the 
ſame was received here before the ſaid ſtatute z and then 
to compare the ſame with the Common Law, and with 
the Statute Law, and with the Law concerning the 
King's prerogative, (which alſo is part of the Common 
Law) and from thence will come out the genume — of 


the Church. Dr. Burn. 


In Ireland 28 Hen. VIII, ch. x3, 
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The Reader muſt ever be reminded, that 
this ſhort but I hope careful ſeleA&n and 
abridgment, profeſſes only to convey to the 
common Lawyer the general outline of the 
Civil Law, and not to inſert any thing ſu- 
perfluous, or to the preſent day unintereſt- 
ing. It follows, that the Roman Criminal 
Law cannot take up long conſideration. 


De publicis Fudicits ſummo digito et quaſi per indicem teti- 
gimus; diligentior eorum ſcientia ex latioribus pandectarum 
libris adventura eft. 75 

Concliſio Tiſtitutorum. 
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Lecture the Firſt. 
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1 Ox PRIVATE WRON GS. 


TAE clear method purſued by the framers 
of the Civil Law, is not leaſt conſpicuous in 
treating of Private Wrongs. Let here, the 
Reader muſt not be ſurpriſed to find many things 
treated of and conſidered as Private Wrongs 
and the ſubjects of civil actions, which we have 
been accuſtomed to conſider only in a criminal 
light. Thus Theft and Robbery, tho' they did 

B 2 not 
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not in the later times of the Empire paſs with 
impunity from the hand of public juſtice, were 
for a long time conſidered as matters not imme- 


diately relating to the public, and to be com- 
penſated by private reparation (1). And even 


after they became the objects of criminal law, 


a civil action till remained in the power of the 
injured party. Under the general name however 
88 « 

(1) At firſt at Rome by the Twelve Tables, theft 
was puniſhed criminally. Afterwards during many ages it 
was not puniſhed criminally ; in Juſtinians' time it was, 
but not capitally. Draco puniſhed it capitally The 
Jewiſh laws, and Solon pecuniarily. 

It has been doubted by able men and is a queſtion 
for humanity and ſound policy, whether theft, or even 
robbery unaccompanied with death or wound, ought to 
be puniſhable with death. I will not with Sir W. 
Blackſtone ſay, (for which he has been warmly cen- 
ſured by Dr. Chriſtian,) that theft is only a violation of 
ſocial rights, and not of natural; but it is my humble 
opinion, that to puniſh it with death, is neither neceſſary 
in ſociety, nor agreeable to the will of God; were it 
not for the pious ſubterfuges of Juries, and the huma- 
nity that prevents the law from being literally executed 


which ſeldom is ſuffered to fall on any but hardened 


and old offenders, we ſhould ſhudder at our code; tho 
it muſt be acknowledged, that later ſtatutes have alle- 
viated the puniſhment of firſt offences and ſmaller 
thefts. | 


of 


k III. 
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even 
law, 
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of theft, were included many , deeds, which 
with us would not bear the name, but would 
rather be called Converſions, and the ſubjects of 
an action of Trover. 

We will therefore (geſerving the RARE RS View 

of Wrongs for the next chapter,) conſider now the 
diviſions of Private Wrongs made by the. Inſti- 
tutes, together with the ſatisfaction to be made 
for each of them reſpedtively, to the offended 
party. 
Obligations or rights 1 to the injured 
party from the torts or wrongs done by another, 
were divided into thoſe ariſing ex delicto, and 
thoſe quaſi ex delifto—trom torts, and quaſi torts ; 
and offences were accordingly partitioned into 
proper and improper. 

Torts or wrongs properly 10 * as diſtin- 
guiſhed from quaſi torts, were claſſed under four 
heads - Theft, Robbery, Damage and Injury 
meaning by the firſt, abduction or converſion of 
property without force by the ſecond, that 
attended with force ;—by the third, damage done 
to property without taking away the thirig da- 
maged, or deriving benefit to the owner; - by 
the laſt, injury to the perſon or character of a 


free man. 


Theft was defined contrectatio frauduloſa, lucri 
faciendi gratia, vel ipfius rei, vel etiam uſus ejus, 


Poſſelſioniſve. 
| Theft: 


— 
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THEFT. 


Theft was divided into manifeſt, and not ma- 


nifeſt; the firſt being, wheſß the perſon was actu- 


ally caught in the fact (2), or was diſcovered 
with the property in his hands before he reached 
his deſtination; the diſtinction was important, 
becauſe the damages or penalty varied, being in 


the one caſe fourfold of the property taken, in 


that of not manifeſt theft, only double. 

It has been obſerved, that in many caſes, 
theft anſwered rather to what we would call 
converſion, and accordingly the Inſtitutes eſta- 
bliſh a rule, that every intermeddling with or 
uſing another man's property againſt the will of 


the owner, is furtum (3). 


The action and remedies for theft were rea- 


ſonably extended to the aiders and abetters, but 


not to the mere adviſer. The ſon and the ſlave, 


(2) Quem Græci e abr @wew appellant. Inſt. 

(3) Inſt. lib. 4. tit. 4. Furtum autem eſt non ſolum 
cum quis intercipiendi cauſa rem alienam amovet; Sed 
generaliter cum quis alienam rem invito domino con- 
trectat. Itaque ſive Creditor pignore, ſive is apud 


quem res depoſita eft, ea re utatur---five is qui rem 


utendam acceperit, in alium uſum eam transferat, quam 
cujus gratia ei data eſt, furtum commitit. 


if 
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if they committed depredation on the property 


of thoſe in whoſe power they were, committed 


theft but not remediable by action, ſince no 


action could lie between the parties: and yet it 


was ſo far theft, that as in all other caſes of fur- 


tum if the property thus by them taken was 
handed over to another, the new poſſeſſor could 


make no title to it by preſcription, nor could 
any poſſeſſor male fidei, ſupport an action for 


the thing or its value. 5 | 

The actio furti was given to the perſon 
having an intereſt, altho' not the abſolute pro- 
prietor, as to the pawnee, who as the Inſtitutes 
obſerve, might rather choſe to bring ſuch an 
action of Trover for the Hing, than to proceed 
merely againſt the perſon; and thus the taylor 
or the dyer who miſſed the goods committed to 


his care could maintain this action, and not the 
owner, whoſe remedy lay over againſt his tradeſ- 


man, by an actio locati (4). | 
A buyer 


(4) It differed therefore from our action of Trover 
in which property is neceſſary in the plaintiff; and from 


our action of Detinue, inaſmuch as the thing itſelf could 


not be recovered, but damages for the loſs of it; if the 
thing itſelf was to be recovered, the proprietor brought 


an action 8 againſt the poſſeſſor; if the poſ- 
ſeſſion 
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A buyer had not this action before delivery, 
fo that previous poſſeſſion ſeems to "Rave been 
neceſſary to maintain this action. * 

If there were divers perſons akin they 
all were liable but to one and the ſame pecuniary 
penalty amongft them; yet any one of them 
might be ſued for the whole, which an. 
the reſt ciuiliter (5). 
The a#io furti did not He "oainſt the heir of 
the wrong doer, as being a penal action ex nal. 


ficro (6). 


OF RAPINE, OR ROBBERY. 


THIS tort is here alſo confidered for the pre- 
ſent merely in a civil light; and is diftinguiſhed. 
from ſimple theft by the effential concomitant 


ſeſſion had pafſed to another, then againft the original 
wrongdoer condicendo, Rei enim furtivæ perſecutio ſoli 
domino competit, five de rei vindicatione quæritur, five 
de condictione furtiva. | 

(5) On a fimilar principle by our law, torts may be 
ſeparated, but not contracts. 

(6) Thus with us, whereyer the —_ of. aden i 
really a delictum, it doth not ſurvive againſt the execu- 
tor. Where it is not ſo, ſome action ſurviyes, but not 
fuch an one as in its form of pleading, founds to be ex 
delie, vid. Hambly and Trott. Cowper 375. 
| of 
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SE | | 
of force: it could be only of things moveable, 


and the offence included in its definition ma- 
lice of mind-and wicked intention, and there- 
fore could not extend to the miſtaken claimant 
of his ſuppoſed property. 

If however a man took by force his real or 
imaginary property he did not go unpuniſhed, 
for in the firſt caſe he forfeited the goods, in 
the latter was ſubje& to damages in double the 
value; for force was by the law abhorred ()). 

The temedy for this violent detraction, was 
originally by the actio farti; but the Prætors 
added two ſpecial remedies by the action de /7 
botorum raptorum, and Danni illuti, in the for- 
mer of which, the plaintiff ſued for fourfold da» 
mages, in the latter for double. 

Theſe actions, like the afro furti, were main- 
tainable by any perſon having an intereſt, with- 


out abſolute property, as by a mortgagee, or an 


uſufructuary; and altogether the ſame principles 
which dire&ed who could bring the firſt men- 
tioned action, governed this alſo. 


. (7) Thus ours and all wiſe laws generally prohibit 
force to the injured, and direct him to appeal to juſtice, 
to avoid the numberleſs evils which muſt enſue from 
what is vulgarly called taking the law into a man's own 
hands, with all the paſſionate fruits ariſing from ſuch 
heated intervention, 
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By injury, the Roman law meant offence 
againſt the perſon. By damage, againſt the pro- 
perty or eſtate, whether that conſiſted, in lands 
goods or any other property. In this gene- 
ral acceptation, it includes both theft and rob- 
bery, but is more particularly applied to the 
deſtroying, ſpoiling or deterioration of the thing, 
without actually taking it away, or a ad- 
vantage to the offender. i 

Faultineſs or injuſtice were . in the 
idea of damage; thus the accidental wound in- 
flicted on a Slave by the ſhooter of an arrow 
or the rider of a runaway horſe gave no action 
to the maſter, if the former event happened in 
a place uſually devoted to ſuch exerciſes, or 
the latter did not ariſe from want of ſkill (8); 
but the ſoldier who ſhot his dart in an unaccuſ- 
tomed ſpot, the unſkiltul rider who mounted 
an unmanageable horſe, or the unſkilful phyſician 
(9) who attempted the cure of a domeſtic, were 
juſtly anſwerable for the conſequences to the 


(8) Killing at a tournament, was not damnum. 
(9) Plinius alicubi ſcribit, ſoli medico hominem oc- 
cidere impune eſſe. 
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owner of an injured ſlave, who might not only 
bring his civil action, but alſo proſecute crimi- 
nally (10). 

The ſpecial remedies for damage done were 
given by the Aquilian law, which in its firſt 
chapter ordained, that he who injuriouſly killed 


the bondman or cattle of another, ſhould pay 


the lord or owner for damage ſo much money 
as had been made from their ſervice during the 


year preceding; and by its third, (11) provid- 


ed remedies for damage done alſo to ina- 
nimate things. 

The action being of a penal nature, the value 
of the thing damaged was taken at its higheſt 
rate at any period of the year preceding, and 


every incident was taken into conſideration, as | 


if one out of a well matched pair of horſes was 
killed, the injured party was to be additionally 


(10) We may here ſee plainly the Roman diſtinction 
between damage and injury. 'The freeman wounded 
had not a direct action from thence, becauſe a man 
could not ſay, that his eſtate was directly diminiſhed by 
ſuch wound, but by equity and interpretation ,of law 
he might be relieved for the loſs of his time and the 
charge of his cure, for by theſe means his fate has been 
impaired. | | 

(11) The ſecond, when the Rſs! were publiſhed, 
had fallen into difule. 

C 2 recompenſed 
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recompenſed in damages for the diminution in 
the others value; and on the ſame principle the 
action could not be maintained againſt the heit 
of him who did the damage, unleſs ſuch * 
was enriched by the damage. 

Tho' the damage was not done by a a. 
but by a thing, E. G. a Slave or a Quadruped, 


(12) the owner of that thing was liable in dama· 
ges; and if more perſons than one were Conv 


cerned in its perpetration, ſo penal was the ac» 
tion, that each appears to have been liable by 
law to pay the whole recompence, and payment 
by one did not diſcharge his companion (13). 

We have hitherto ſpoken of damage done, but 
it may be alſo neceflary to provide againſt da- 
mage feared from a thing to be done, or ſuch as 
is apprehended from a thing now done or from 
a work actually erected. 

The former inlet to wrong was plate by an 

edict of the Prætor called Nunciatio noui aperts ; 


(12) The action was in this caſe called by the quaint 
name of the action fo Quadrupet pauperiem fecevit, 
tor pauperies was here defined damnum fine r 
facientis datum. 

(13) See Dig. 9. 2. 11. 2. From another paſſage in 
the PandeQs, it ſhould ſeem, that this action would lie 
againſt a judge or magiſtrate ating againſt law and 
juſtice. See Dig. 9. 2. 29. 


— the 
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the latter, by an action de damn inſecto, or 
where all other remedies failed, by Prætorian 
aid and a remedy in equity, ſtiled an interdict, 
which may be juſtly tranſlated an Injunction; but 
theſe things are more properly placed under the 
head of improper offences, or guaf# torts. 


OF INJURY. 


INJURY when uſed in a ſpecific ſenſe by the 
Roman law, includes the idea of contumely, and 
might be committed by deed, as aſſault or bat - 
tery; or by word or writing defamatory and 
libellous. | | | 

Injuries by deed were diſtinguiſhed into ſuch 
as were atrocious, and ſuch as were not. 

Atrocious Injuries were ſo. deemed, from the 
degree of the violence, as the. wound, mayhem 
or aſſault were more or leſs deſperate from the 
locus in quo, as if done in the forum, the thea- 
tre, or in the preſence of the court, or in reſpect 
to the perſon as committed on a ſenator, a ma- 
giſtrate, or a patron, Theſe circumſtances it 
was neceſſary to point out in the libel, and alſo 
to ſtate that no reconciliation or remiſſion had 
ſubſequently taken place, which would put an 
end to all penal actions, tho' not to thoſe of 


mere reparation. 8 
An 
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An action might be brought not only for an 
injury done to the plaintiff himſelf, but alſo to 
thoſe under his power, as his daughter or wife. 
With reſpect to his ſlave indeed, the action did 
not lay, if he had been merely affronted, or 
even contumeliouſly ſtruck; the aſſault muſt 
have been atrocious. The free ſervant muſt 
ſue in his own name (14): 

The legal remedy for an injury to a married 
daughter might be ſought not only by her fa- 
ther, but by herſelf and her huſband; the wife 
was not allowed to ſue ſor wrongs committed on 
her conſort. Even the attempt to ſolicit the 
chaſtity of a modeſt and virtuous woman was 
the ſubject of an action. 

The Twelve Tables for a limb broken or dis- 
gured eſtabliſhed the rude law of retaliation—and 
for ſmaller injuries fixed ſmall pecuniary mulcts 
agreeable to the barbarous ſimplicity of the times, 
Greater civilization introduced decrees for da- 
mages really proportioned to the degree of the 
injury, to be eſtimated in the firſt inſtance by 


the feeling of the party, whoſe reſentments 


were moderated by the final diſcretion of the 


(14) This is almoſt the only mention I have met 
of free menial ſervants at Rome. Inſt. lib. 4. tit. 4. 


Pretor. 


Or. 
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Pretor. had the , Comelian law. introduced a 
particular form of action, in the caſes of aſſault, 


battery, or forcible entry. 


In conſidering verbal injuries, the . was 
not inattentive to the diſcrimination of what 
* ſhould be deemed actionable, and what 

9 call a man Traitor, Uſurer, Forger, 
— Bankrupt, was particularly penal and 
without entering into a tireſome and uſeleſs de- 
tail, I ſhall only obſerve, that affected or jironi- 


cal compliment was not te to ſcreen 


the defamer (15). n 

But upon injuries by writing, or e * 
Civil Law is moſt particularly ſevere. 

The perſon who framed—who wrote down, 


who read to others or publiſhed, or who adviſed- 


ly bought or fold an infamous libel, was n 
to the penalties of the law. 
Theſe penalties were, if the 2920 party pro- 


ceeded civiliter, beſides damages, incapacity of 
teſtation, ſo that the libeller could neither be a 


witneſs nor make a will; if he proceeded crimi- 
naliter, the puniſhment or conviction was death, 
and ſuch was the ſeverity of the law, that it ex- 
tended its vengeance not only to the framer, 


(15) E. G. Tu es bonus homo, which at Rome 
conveyed the hidden meaning of Cornutus. 


but 
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but to him who omitted to deſtroy it, when nit 


was in his power . 


QUASI TORTS. 


ob We offences, welpales or guat tb 
liga, which might be committed without malice 


or ill defign, the firſt enumerated is one un- 


known to us, the judicial pronunciation of an 
etroneous fentence (17). If the judge pro- 
nounced a wrong judgment from corrupt mo- 
tives, he was rendered infamous, and condernn- 
ed in the whole value of the ſuit with Coſts, 


*tr6) Code 9. 36. This however muſt be under- 
ſtood to mean only in the caſe of very deſperate libels 
indeed, and I apprehend only took place when the libel 
charged the abuſed with a capital offence. Nor was 
this the law in any caſe during the Auguſtan age and 


more poliſhed times of Rome, but only in the early 


æra of the riſing republic and later periods of the de- 
clining empire, the ſeverity of the law being reſtored 
by Valentinian. 

The fame diſtinction feems to have been made bs 
with us, as to allowing the party to plead the truth 


of the charge, in a civil, but not in a criminal ſuit. 


(17) Bracton however ſays, that before his time 
judges had made the ſuit their own n by giving an erro- 
neous judgment. 


pen 0 | 
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ſuperadded to a fine adequate to triple his in- 
ducement, if he had received a bribe. If the 
ſentence had been in a criminal caſe, baniſnment 
and confiſcation was his lot. But we ſpeak at 
preſent of error thro' unſkilfulneſs, without cor- 
rupt motive or intention. In ſuch an inſtance, 
the judge was ſaid iilem ſuam facere, i. e. he 
was now conſidered as party to the action, and 
liable to the payment of what the injured ſuitor 
ought to have recovered, a puniſhment deemed 
to be juſt, fince he ought not to have taken an 
office for which he ſhould have been conſcious he 
was unqualified thro' want of ſcientific know- 
ledge ;—but as he acted without fraud or deſign, 
it was not a direct tort or proper offence, but 
only an indirect fault and quaſi delictum. Theſe 
regulations in future ages gave way to the more 


obvious and rational method of correcting the 


errors of an inferior by appeal to a ſuperior 
tribunal, | 

The next kind of treſpaſs which the Civil 
Law ſpecially dwells upon, is the careleſs throw- 
ing or pouring down, (tho' without miſchievous 
deſign,) of any thing whereby damage is occa- 
ſioned to the perſon, goods, or cloaths; and 
here it is minute in aſcertaining whether the 
owner of the houſe, or his tenant inhabiting 
therein, or the occaſional ſojourner, or the im- 

Vor, II. D mediate 
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mediate agent where many dwell in the ſame 
| --houſe, ſhall be liable to the penalty recoverable 
"ou the wegligent precipitation of the inſtrument 
of miſchief, This penalty, if damage was done 
only to the property, was double the eſtimate 
of the damage done. If the perſon was injured, 
the penalty of accidental homicide was aſcer- 
10 tained by law at fifty aurei, that of wounding 
1 . was left to the diſcretion of the Judices, but 
: the law was extremely liberal in valuing the loft 
1 time and labour of the man who was thus per- 
[0 petually rendered unable to work, ſince it eſti- 
Ti mated his lite at an hundred years, the utmoſt 
extent of probability. 

The Inſtitutes next conſider a ſubject to us 
0 very familiar, and the foundation of many an 
. action. The want of care in perſons employed 
by the owner or maſter of a ſhip,—or the 
keeper of an inn, as to the goods and property 
| committed to the charge of their employers, 
"A The maſter not having entered into any direct 
1 contract, an action ex contractu did not lie 
6 againſt him, and not having been himſelf im- 
| mediately and perſonally in fault, an action of 
tort or ex maleficio could not be ſupported, and 
he therefore was proceeded againſt as guilty of a 

wy quaſi tort, and being liable quaſi ex maleficio. 
1 ö - Pho! 
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Tho' no one could be compelled to keep a 
houſe of entertainment, yet the hoſt who. pro- 4 
feſſed to keep a publie houſe for travellers was 


obliged to receive all gueſts that carne, provided 


he had room. If the gueſt delivered his box 
or caſket to the innkeeper cloſed and ſealed or 
locked up, without mentioning the contents, 
and afterwards complained of ſpoliation, if the 
box was returned to him in the fame ſtate, 
without any appearance upon it to induce ſuſ- 
picion of fraud, his oath could not be admitted 


as to the contents, as it might if it was reſtored 


broken or unlocked ; but he ſeems to have been 
allowed to prove the contents by the teſtimony 
of others, and fo to render the innkeeper liable. 
And in general if any theft was committed in 
a ſhip, inn, or ſtable, the owner or maſter was 
liable, and the gueſt had his choice of one of 
three actions. | 

The firſt was a Prætorian action for double 
damage, where the crew of the ſhip or the 
ſervants of the inn had ſtolen the goods (18). 
The ſecond an action of theft which extended 
to the caſe of its being committed even by a 


(18) In poteſtate ſit ejus cui res ſubrepta ſit utrum 
mallet cum exercitore honorario Jure, an cum fure Jure 
civili experiri. Dig. 47. 5. 
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ſtranger; the third was called an action de re- 
cepto, which was not viewed in the light of a 
penal action, and was to recover only ſimple 
damages, and therefore extended even to the 
heir of the ſpoiler. The party beſides theſe 
ſpecial actions might alſo. have a general action 
ex depofito—but then in this general action, 
7 the party was only anſwerable for fraud or groſs 
1 | negligence, whereas in a ſpecial action he was 
accountable for the ſlighteſt fault (19). 
N Quaſi torts, being of infinite variety, to enu- 
ä merate them all is impoſſible, and therefore the 
14 Civil Law merely dwells upon ſome of thoſe 
1 moſt prominent, as to which I believe its deci- 
ſions will be found nearly analogous to ours. 


(19) For theſe diſtinctions, ſee the chapter on con- 
tracts above. 83 
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Lecture Second. 


OF PUBLIC WRONGS. 


TRE light in which crimes have appeared to 
different legiſlators, and the puniſhments by va- 
rious judicatures thought meet and proportioned 
to the degrees of offences, are inflructive to the 
ſenate and intereſting to the people. The pro- 
viſions of Rome in its more enlightened and 
moderate times, may perhaps appear more rea- 
ſonable and leſs ſanguinary than our own (1). 
Offences 


(1) In the progreſs of the republic, the penal laws 
ſoftened in their rigour—with us the converſe ſeems 
to have been the caſe, by the perpetual acervation of 
new ſtatutes taking away the benefits of clergy. In 


matters of private concern, the humanity of judges and 


juries makes the ſeverity of the laws leſs felt ; but in 
7 ; matters 
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Offences againſt God and Religion are particu- 
larly the ſubje& of the 77th Nov. whoſe title 
is ut non luxurientur homines contra naturam neque 
blaſphemetur in Deum, and 1t provides that hard- 
ened and obdurate offenders ſhall be puniſhed 
with death, and enjoins attention to its mandates, 
by the ſtricteſt injunctions to the magiſtrates 
under pain of the Divine difpleafure, and in this 
world of the Imperial indignation. 

Apoſtacy from Chriſtianity to Judaiſm, l Pa- 
ganiſm or other falſe religton, was puniſhed 
by Conſtantius with confiſcation of goods; and 
if the apoſtate endeavoured to pervert others, 
the emperors Theodofius and Valentian added 
capital puniſhment. And hereſy was often the 
| prelude to death, as in the inſtance of the Ma- 
nicheans under Theodoſius and Juſtinian (2). 
Tho' blaſphemy, as we have obſerved, was 
ſo ſeverely puniſhed, common curfing and ſwear- 
ing ſeems to have been left to the tribunal 
of heaven. for ſaith the Code 4. 1. 2. Furisu- 


matters of ſtate what a horrid picture of cruelty and in- 
juſtice, of corrupt and time-ſerving-judges the ermined 
inſtruments of legal murther, do the ſtate trials of the 
| laſt and its preceding century exhibit. | 

(2) We have before obſerved ſome legal incapaci- 
ties of heretics, ſuch. as the incapacity of teſtation. 


rand: 


= 
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randi contempta religio ſatis Deum ultorem habet, 
meaning the offence of common ſwearing in 
common converſation, and not deliberate perjury 
as to a ſpecific fact, which ſeems to have been 
puniſhable, even tho' DO out of a court 
of VE JO (3). 

The abſurd charge of FOR to the re- 
proach of human reaſon, was liſtened to by 
the civil as by moſt other laws. The wizard 
and his conſulter were both puniſhable with + 
death, but the laughable wiſdom of Conſtantine 
was inclined to compromiſe the matter, and to 
allow magic if exerted for a good purpoſe. 

Of acts of toleration, or of penal ſtatutes for 
deviations in diſcipline or ceremonies, little or 
nothing is ſaid, tho? any affront to the eſtabliſh- 
ed religious ceremonies of the ſtate was avenged, 
like any other breach of order. But indeed the 
penal ſtatutes form ſo ſmall a part of the Code 
and Pandects, that detail cannot be looked for, 
and from the ſame cauſe we are at a loſs to 
trace the particular proviſions againſt drunken- 
neſs, frequenting of brothels, and ſuch like 
offences, 


(3) See Dig. 12. 2. 13. 6. Si quis Juraverit' dare 
ſe non oportere, & perjeraverit, fuſtibus eum caſtigan-- 
dum reſcribit Imperator. I 

| t 
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It ſeems indeed, that for licenced fornica- 


tion the Civil Law aſſigned no puniſhment, 


and a woman was allowed openly to follow the 
profeſſion of an harlot, after having obtained a 
licence for it from the grave Adiles, the miſera- 
ble trade being thought a ſufficient puniſhment 


for itſelf (4). Thus Tacitus ſays, Annal. 2. 88. 


Victilia, Pretoria familia genita, licentiam ſtupri 
apud Adiles vulgaverat, more inter veteres recepto, 
qui ſatis penarum adverſus impudicas in ipſa prox 


feſſione flagitii credebant. But if any one pre- 


ſumed to exerciſe this trade without leave of 


the magiſtrate, they might be fined or driven 


into baniſhment, And he who he proſtituted his 
wife or daughter for gain was puniſhable even 


with death (5). | 
The emperors apparently more anxious to 
vindicate their own dignity, than to avenge the 


affronted Majeſty of heaven, have been much 


more prolix in their proviſions againſt treaſon, 
than againſt irreligion. This formidable crime, 


divided from early times into perduellio or di- 
rect acts done againſt the perſonal ſafety of the 


(4) Heinec. Antiq. lib. 4. tit. 18. Something 


of this kind took place in Holland, as to their iel 


or dancing-houſes. 
(5) Nov. 14. 
RD prince, 


ſta 
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prince, and Lſa Majeſtas, whatever was at- 
tempted indirectly againſt the dignity and pre- 
rogative of the republic or prince. To attempt 
the emperors life is an inſtance of the firſt, to 
pretend to coin the money ſanctioned by his 
ſtamp and image of the ſecond. Both were 
guarded againſt by a number of ſucceſſive laws, 
till they all finally merged in the great ſtatute of 


treaſons, called the Lex Julia Majeſtatis. 


This Julian law was twofold, the former in- 
troduced by Julius Ceſar interdicting from fire 
and water thoſe guilty of treaſon—the latter the 
work of Auguſtus,” which pronounced all per- 
ſons guilty of treaſon who attempted any thing 
in violation of the Majefas or ſovereign autho- 


rity of the ſtate or of the prince whether by 


act or writing, a law which however ſevere was 
ſtill further aggravated by Tiberius who extend- 
ed its penalties even to words: nay ſo outrage- 
ous were its proviſions as to include thoſe who 
ſhewed any difreſpe& to the ſtatue or effigies of 
the prince, even to the ridiculous exceſs of no- 
ticing the giddy profligate who happened to bear 
into the ſtews a ring ſtamped with the Imperial 


image (6). 1 
e 


(6) If however à man accidentally hit the empetor's 
ſtatue with a ſtone, or hammer his old buſt in repair- 
Vor. II. E ing 


26 ON WRONGS _ [Book III. 


The eagerneſs of tyrants to detect treaſon oc- 


caſioned the moſt extravagant violation of all 
principles, in the mode of inveſtigating its ſecret 


machinations. Perſons of the moſt notoriouſly 


infamous characters, and rendered by their in- 


famy (7) legally incompetent to give evidence 
in any other caſe, were admitted to prove the 
higheſt of crimes. Women, ſoldiers, ſlaves, 


thoſe in a ſtate of pupillage, freedmen, perſons of 


every order and degree were gladly received 
as accuſers againſt the unfortunate, and per- 
haps innocent. On every fide the ſword hung 
by a thread near the heads of all the ſubjects of 
the ſtate, and to uſe the words of the Engliſh 
Parliament in the reign of Henry 4th, No 
man knew how to behave himſelf for doubt of 
the pains of treaſon. 


The ſame dreadful eagerneſs to protect a go- 


vernment whoſe greateſt ſafety ſhould ever be 
in the goodwill and affection of its ſubjects, 


broke thro' every tender tie of human nature to 
reach the real or ſuppoſed criminal. The ſon 


ing it, he is not guilty of treaſon ſay moſt gravely the 
Pandects. | 
(7) Dig. 48. 4. 7. Qui ſtipendium merebant accu- 
ſare non poterant. Heineccius lib. 4. tit. 18. 
was 


Le 


wa 


the 


tio 


Cu- 
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was bound to impeach the father, the wife the 
huſband, the friend the participator of his heart, 


the obliged his benefactor; for all private rela- 


tions and domeſtic affections were to bow before 
the welfare of the ſtate, or poſſibly the ſecurity 
of a tyrant. I 

Yet their law of treaſons was in ſome in- 
ſtances more indulgent than ours. To conſpire 
the death of the queen is treaſon with us, not 
ſo of the empreſs with them (8). The wives 
of traitors did not ſuffer from their treaſon, and 
were capable of retaining their dower (9); and 


the father, the daughter, and the grandſons were 


ſcreened from the forfeitures which affected im- 
mediate male deſcendants. 

Railing words againſt the emperor (were as 
with us) a high miſdemeanor but not treaſon, 


(8) D. 1. 3. 31. I here follow the opinion of 
Wood, tho' I do not ſee how it follows from the au- 
thority, quoted by him, which is. Princeps legibus 
ſolutus efl, Auguſta autem legibus ſoluta non eft. Prin- 
cipes tamen eadem illi privilegia tribuunt que ipſi habent. 
This proves her indeed to be a ſubject, but ſo is our 


queen a ſubject. | 
(9). C. 9. 8. With us the wife forfeits her 


dower for the treaſon of her huſband, but not her 


jointure. | 
E 2 (10) and 


: 


be manifeſted thereby that the imagination and 
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| (10) and the ſame rational principle in both 


laws directed, that a wiſh or endeavour to eom- 
mit treaſon muſt amount to ſome overt act or 


ſtruggle of the mind muſt be demonſireted by 
ſome open act. 

The penalty of treaſon was the death of the 
traitor, deſtruction of his ſtatues and buſts (11), 
confiſcation of all his eſtates, and vacating of 
all alienations of his property ſince the commiſ- 
fion of his crime. His ſons too were rendered 
incapable of taking by will, or of inheriting by 
deſcent from any anceſtor or collateral (12). 

If the traitor was ſummoned and would not 
appear but abſconded, at the end of a year 
from the time of the citation he was pronounced 


(10) Every one knows the two old remarkable re- 
probated inſtances of capital puniſhment for words in 
the reign of Edward the Fourth. 1 

(11) Statuas detrahendas, D. 48. 19. 24. which 
Wood tranſlates with a careleſſneſs not quite unuſual 
with him, deſtruction of his coat of arms, as if the 
Romans had armorial bearings. 

(12) Corruption of blood is generally ſpoken. of as a 


creature of the feodal ſyſtem, yet here a ſpecies of it 


appears to, have taken Place, tho' not exactly ſimilar to 
ours, 


contu- 
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contumacious, and his eſtate confiſcated (13). 
And even after the death of the criminal, a 


proſecution might be commenced in order to 


obtain a decree appropriating his eſtate to 
the exchequer and the public funds, that 
the means which he living would have uſed to 
the deſtruction of the ſtate, might while he 
lay torpid in the grave be applied to its be- 
pefit. 

From the crime of treaſon the eye of the 
avenging law ſeems to have turned more imme- 


diately and more earneſtly to that of adultery 


than any other, and even antecedently to the 
conſideration of the more horrid one of homi- 
cide. In early times the horror of an unuſual 
offence, in later the indignation at its fre- 
quency may account for this particular atten- 
tion, 


(13) This then was. thought a. reaſonable exception 
to that noble ſentiment which is hreathed by the fifth 
title of the nineteenth book of the Pandects. Abſentem 
« in criminibus damnari non debere, Divus 'Trajanus, 
&« Julio Frontoni reſeribrit, ſed nec de ſſpicidnibus de- 
* bere aliquem damnari, Divus Trajanus Adſiduo Severo 
« reſcribit, ſatius enim eſſe impunitum relinqui facinus 
64 nocentis, (our law ſays of a thouſand,) quam inno- 
e centem damnari 


Adultery 
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Adultery was the carnal knowledge of another 
man's wife (14), knowing her to be ſo (75), 
ſo that a married man who lay with a fingle 


woman was not guilty of that crime, but of 


the crime called Stuprum, if ſuch ſingle or un- 
married woman was not' a common ; 
(16). | E J 
The puniſhment of adultery was death to the 
man, (and this extended to the debaucher of a 
woman even betrothed to another) to the wo- 
man (17) ſcourging, loſs of dower, and confine- 
ment in a monaſtery, with liberty however to 
the huſband to take her out and return her to 


| (14) If committed by a married man with a mar- 
ried woman, the Canon Laws calls it double adul- 
_— Ms 


(15) For without ſuch e it was not legal 
adultery. 


(16) TI have ſo explained Stuprumn from the Pandects, 
vol: 4. chap. 33. Yet in the paſſage of Tacitus lately 


mentioned, it means common profimution,” and Tacitus 


was a lawyer. 


"on 7) Her freedom from the pains of death for this 


crime is aſcribed to the ſelf-indulgent part of theſe ordi- 


nances really proceeding from the abandoned empreſs 
Theodora the wife of Juſtinian, tho gn by his 
name. 


his 
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his bed if he thought fit, within two years, 
which if he did not, ſhe was obliged to take the 
perpetual vows (18). 


As the crime was ſo ſeverely puniſhed by the 
law, vengeance was not left in the hand of the 
party (19), except he detected the offender in 
the act in his own houſe, and that offender was 
a perſon of very low ſtation, degrading trade 
or profeſſion, or infamous character; this re- 
ſtriction the law declared to be impoſed to pre- 
vent the unbridled paſſion of the angry huſband 
from operating without reſtraint, for it permitted 

a father 


(18) The puniſhment of death Heineccius inſiſts was 
not inflicted in the time of Auguſtus, of the effect of 
whoſe law on this head Horace thus boaſts. - 
Nullis polluitur caſta domus ſtupris, and thinks he 
knows better than Tribonian, who ſays it did, and as a 
proof of it quotes authorities to ſhew, that the * lex 
Julia de Adulterio damnatas lege uxores duct vetat, 
quod perabſurdum foret, ſi hujus criminis pæna vitam 
ce ademiſſet.” But this only ſhews, that the woman was 
not puniſhed with death, for the law I conceive is not 
ſpeaking of her marrying the adulterer, but any one 
elſe. The words of the Digeſt on this law are, “ adul- 
e terii damnatam ſi quis Uxorem duxerit. See Dig. 48. 

lib. tit. 29. ſect. 1. 
(19) In Italy and Spain the huſband has been per- 
mitted by law to kill the adulterer. Our law doth 
not 
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a father to kill the violator of his married daugh» jea 
ter's honor, Adulterum cum filia, which Wood ex- I tr: 
plains to mean, provided he killed his daughter at MF th 
the ſame time ; the law truſting the father's ten- th 
derneſs, that he would not do ſo if ſhe was 
= in his power, wherever he detected the offence ;z m 
# and tho' it did not pardon to the huſband the | ſta 
fatal effuſions of his wrath under any other cirs | pl 
i} cumſtances than thoſe above mentioned, it char- of 
i ged him not with the crime of murther, but o 
it | ſubjeed him if of low degree to perpetual las | 
j bor, if of higher rank to relegation. be 
„ The jealouſy of the times of Juſtinian ſcems = 
| to have been proportionable to their profligacy, ; of 
! for he permitted the huſband to caution the W 
ö perſon he ſuſpected not to keep company or con- © 
i verſe with his wife (20), which warning if diſ- ſc 
| obeyed after being thrice repeated excuſed the fe 
| huſband from the penalty of murther if he 


killed the ſuppoſed criminal. And even tho” the 


o 
not authoriſe ſuch vengeance, however juries may ex- 2 
cuſe it; all theſe and many other proviſions are to be u 
found in the forty-eighth book of the Digeſts, title 5, P 
which treats of the lex Julia de adulteriis coercendis, as F 
the fourth title doth of the lex Julia de Majeſtate. They | 

ſhould be peruſed by thoſe who wiſh to know more of 8 
the Roman laws of treaſon and adultery. $ 

(ao) Nov. 117. 5 | 
jealouſy 
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jealouſy appeared utterly groundleſs, the magiſ- 
trate might puniſh his perſevering obſtinacy in 


thus continuing to give peaſineſs to a worthy 


tho' abſurd man. 
The law was: en more rational which per- 
mitted ſtrong praſpmption. ſuch as the circum- 


n the place af; . proof, uns in an 
offence of this ſtamp it is almoſt impoſſible to 
obtain (21). 

The conſideration of this « crime may naturally 
be followed by that of Stuprum, (which hath 


been already more than once defined the living 


of an unmarried man with an unmarried woman 
who lives in reputation) (22), of bigamy, and 
of inceſt and unnatural luſts. Stuprum in per- 
ſons of rank and ſituation was puniſhed with 
forfeiture of half their goods; meaner perſons 


(21) The ſame T hold to be our law, yet I have 
known juries give the moſt extraordinary verdicts from 
an erroneous notion, that their oaths did not permit 


them in actions for Crim. Con. to attend to the ſtrongeſt 


preſumptions, without abſolute and almoſt invincible 
proof. 

(22) This definition found in the Pandects doth not 
as I have obſerved ſeem conſiſtent with the uſe made 


of the word by Tacitus. 


Vor. II. F received 
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received corporal puniſhment with relegation, 
Sodomy. was puniſhed with death; and Inceſt 
alſo if in the aſcending or deſcending line, in 


other caſes with deportation and confiſcation. 
Bigamy was a capital crime, but deflowering a 
girl not fit for marriage, tho' with her con- 


ſent, which by our law is a capital offence if 
ſhe be under twelve years of age, was by the 


civil puniſhed with baniſhment or condemna- 


tion to the mines. ＋ 


Homicide. The Aitiriions of different ce 
of guilt in the commiſſion of this act, are 


nearly the ſame as by our law. Murther—Man- 


ſlaughter (23 ),—excuſable and juſtifiable Homi- 
cide. Homicide with deliberation and preme- 
ditated defign was puniſhed with death, and 


(23) I inſert the diſtinction of manſlaughter with 


great heſitation, in compliance with the opinion of Wood, 


for Dr. Chriſtian ſays in a note on Blackſtone's Com- 


mentaries, “ In the Civil Laws, and the laws of Scot- 
« land, the diſtinction doth not exiſt z and perſons. 


« tried at the Admiralty Seſſions where the judges pro- 
ce ceed according to the rules of the Civil Law, muſt 
« either be convicted of murther or acquitted,” Yet 
this law of Scotland ſeems to be ſtatute law, ſee 


Erſkine's Inſtitutes : and the PandeQts, Lib. 48. tit. 8. 1, 


Say, © leniendam pænam ejus qui in rixa cauſa magis 
“quam voluntate homicidium admiſit.” 
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the law on this ſubje& which principally claims 


our attention, is the law enacted by one of the 
greateſt of murtherers L. Sulla the Dictator, 


and thence uſually called the Cornelian law de 
Sicariis. It comprehended under the name of 
murther moſt of the offences contained in our 
idea of it, and ſome which tho' in the eye of 
conſcience evidently ſo appearing, yet by rati- 
onal and wiſe politicians are thought to be per- 
niciouſly included in its puniſhment, for inſtance, 
perjury fatal to the life of the accuſed (24.) 
The fingular vengeance denounced by the 
Roman law againſt parricide, denotes their hor- 


(24) With us, the danger of deterring juſt proſecu- 
tions by threatening perjury with death, has outweighed 
the indignation of the law at this cooleſt of deliberate 
murthers. | : 


The Cornelian law, as quoted in the PandeQs, lib. 
48. tit. 8. 1. enumerates the following crimes puniſh- 


able with death. “ Si quis hominem occiderit, —aut dolo 
„malo incendium fecerit,—aut hominis occidendi vel 
& furti faciendi cauſa cum telo ambulaverit, —quive cum 
c publico Judicio præeſſet, operam dediflet ut quis in- 
&© nocens condemnaretur—aut qui hominis necandi cauſa 
*© venenum confecerit—quive falſum teſtimonium dolo 
te malo dixerit, quo quis rei capitalis damnaretur,” 

Qui hominem non occidit, ſed vulneravit ut occidat, 
pro homicida habendus. 


2 | ror 


- 4 
e Steed e Do DIG IAA. e 


2 —— — 2 
ODETTE IR We I: * 


36 ON WRONGS (Beek I, 


ror of the crime. The criminal was to be 
ſcourged and then ſewed up in a ſack with a 
furious dog, a cock, a viper and an ape, and 
thrown into the water, or amidſt wild beaſts, 
Theſe animals were choſen as indicative of ma- 
lice and miſchief, or perhaps becauſe they would 
be more ſlowly tormenting, and leſs nctiodiately 


deſtructive (25). 


Whether manſlaughter was diſtinguiſhed in 


the manner known to us as to its puniſhment. 


or not, there certainly was ſome attention to 


the diſtinction between the effects of deliberate 
malice, and ſudden paſſion. This might have 


led in the latter law to abſolute acquital, tho 
the authority I have mentioned in a note ſays, 
leniendam pænam; and in Scotland according to 
Erſkine's Inſtitutes both are equally conſidered 
capital (26). 


To the horrid crime of ſuicide, the Roman 


Stoic was peculiarly indulgent, and tho' the law 


did not countenance it generally, it was tole- 


rated in many inſtances, and thoſe inſtances the 


(25) By the Scotch law all the poſterity of a parri- 
cide are incapable of inheriting—even curſing and beat- 
ing of a parent infers death, if the perſon guilty be 
above ſixteen years. 

(26) Book 4. 6. 19. 
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legiſlature condeſcended to point out (25). On 
duelling it was ſilent, becauſe the abſurd idea 
had not yet entered the mind of man. 

The doctrines and rules reſpecting excuſable 


and juſtifiable homicide nearly if not entirely 
accorded with ours. He who deferided himſelf 


was not to kill, if he could poſſibly eſcape ; the 
perſon who gave a blow with his fiſt, was not to 
be ſtabbed with a poignard; but if an honourable 
perſon was treated ighominionfly, as by contu- 


melious beating and ſcourging, he might de- 


fend his honor by the death of his enemy, 
and the chaſtity of a woman might be defended 
at the expence of the aggreſſors' life. In de- 
fence of ones goods killing was not lawful, un- 
leſs of a thief by night. Caſual homicide if it 
happened in doing an unlawful act, was puniſh- 
able tho' not capitally. 

Theft and Robbery come next to be confider- 


eds, and that in a criminal light as they were 


before in a civil. ; 5 

The puniſhment of manifeſt theft was different 
at different times—mul&s, whipping, and am- 
putation of the hand, but Juſtinian ordered that 


(27) Si tædio vite vel impatientia doloris & & D. 48. 
21. 3. 6, | 
4 the 
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the penalty ſhould be confined to fine and ba- 
niſhment. Succeeding emperors ordained ſeverer 


puniſhments—for the firſt offence, whipping ; 


for the ſecond, ſtimatizing on the back; for the 
third, even death by hanging. 
The puniſhment of robbery was various ac- 


cording to the degree of the offence. Houſe- 


breakers were condemned to hard labour (28), 
and if by night, the burglar after ſuffering the 
baſtinado was uſually ſentenced to the mines, 


Highway robbers (to whom according to Wood 


the name of Latrones was appropriated,) after 
repeated offences might be puniſhed with death 
and hung in chains, and the ſame puniſhment 
might be inflicted on notorious pirates (29). 
Circumſtances of courſe aggravated the crime. 


Sacrilege and manſtealing called Plagium were 


(28) The Civil Law here made an abſurd diſtinc- 
tion, it required that there ſhould be a taking away, 
and did not conſider a delivery of goods thro' threats 
and fear as conſtituting a robbery. 


(29) This is not ſupported by Juvenal: 


Conductum latronem, incendia ſulphure cæpta, 
Sat. 13. line 145. 


The Latro chere is not a highway robber. 
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always puniſhed with death (30); Abigei, the 
drivers away of a certain number of cattle limit- 


ed by the laws, Balnearii, the ſtealers of cloths 


from perſons bathing (31), and Saccularii cut 


purſes, were more ſeverely puniſhed, and we have 


already ſeen that burglary was diſtinguiſhed from 
houſe-breaking in the day. The receiver and 
harbourer of a thief or criminal was alſo puniſh- 
ed, but the law ſo far indulged human weakneſs 


| and the natural affections of the heart, as to 


forgive the children, ' the parents, the huſband 
or the wife who concealed or endeavoured to 

Crimen fat. This name included kw and 
every ſpecies of fraud and deceit, and therefore 
according to its nature and degree was puniſhed 
ſometimes with deportation, and ſometimes with 
death. If it was a novel ſpecies of fraud, which 
had not peculiarly come under the contempla- 


(30) What was the occaſion of this offence being ſa 
much noticed is not clear, as * kidnapping was 
then unknown. 

(31) This ſeemingly trifling regulation, will be ex- 
plained by the recollection, that every Roman of any 
note bathed once or twice a day. Judge Blackſtone 
remarks theſe diſtinctions of the Civil Law and the 
reaſons of them. Com. vol. 4. chap. 17. | 
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tion of the law, nor acquired an appropriate 
name, it was ranked under the general head of 


Stellionate (32), and puniſhed eee, to the 


diſcretion of the judge. 
Crimen peculatus (33). This meant tens of 
the public'money or cheating in the . — ws 


couts. The puniſhment was death. 


Crimen reſidui was a n of the pub 


lic money. 


Crimen repetundarum or Bribery. By his 
was underſtood the corrupt receiving of money 
or preſents by perſons in public offices, and it 
extended to the medium of wives or ſervants. 


Preſents of meat and drink however were allow- 


ed, and others to the value of 5300 aurei in any 

one year, if the donor had not any ſuit or FO 

tion depending before the done. 
Bribery was puniſhed with death, if thereby 


an innocent man was condemned with baniſh- 


ment if the guilty was abſolved and the perſon 
that gave the bribe was alſo puniſhable. 


(32) Stellionate ſo called from Stellio, a ſort of Lizard 
with variety of ſpots. 


(33) So called a pecore from cattle the /firſt kind « 


property, or perhaps from the firſt money being ame 


with the i image of cattle. 
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Crimen ambitus was the crime of procuring 
public office by money or other gift, or by any 
unlawful mode of canvaſing and ſolicitation ; 
under this name was included alſo the offence of 

a ſuitor viſiting and courting a judge while his 
wer” was depending before him(34). At one time 
the officers of the Imperial Court avowedly took 


_ rewards for the procurement of office, and were 


allowed to maintain actions to recover ſuch re- 
numeration, but this 3 Was aboliſhed by 
Juſtinian. 8 
Crimen fraudatæ annonæ. was the crime of 
foreſtalling and apes, the Vu. 8 58 


was F with death. 5 


(34) From the charge of corruption the judges of 
theſe countries have from time immemorial been per- 


fectly and deſervedly free, with very few exceptions. 


Even Lord Bacon and Lord Macclesfield had ſomething 
of cuſtom to plead in their behalf, and the laſt inſtance 
was tinctured with party. But it is not enough for a 
judge to be honeſt; he has to contend with the paſſions, 
the prejudices, the partialities, which unknown to him- 
ſelf, may unwittingly impoſe upon him. To become a 
hermit is too much to aſk, yet he who mixes in ſociety 
can ſcarce avoid to hear the common tho? perhaps falſe 
fame of the vicinage. 

In France, ſolicitation of the judges (who purchaſed 

Vol. II. G- their 
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The crimes hitherto enumerated had each its 
appropriated puniſhment. There were others 
called extraordinary, and puniſnhed by the extra- 
ordinary power of the judge. Such were threats 


of death or bodily hurt, -prevarication, 84 


where the informer colluded with the defendant 
and made à fei Sued eee 
down e — — of 8 un- 
lawful diſtreſſes. - Women procuring abortion, 
and latterly the expoſing of infants with inten- 


tion that they ſhould periſh, —and under this 


genus were included vagabonds and ſturdy beg · 
gars. All ſuch offences were ſaid to be puniſh- 


ed arbitrarily, not meaning thereby the wild plea- 


ſure of the judge but his ſound diſcretion. 


To the black catalogue of crimes and puniſh- | 


ments ſucceeds the ſmiling title of mercy, libe- 
ration, and pardon. The criminal could not be 


tried twice for the fame offence, even tho' he 


confeſſed the crime ſubſequently to his acquital, 
but he might be proſecuted for the ſame fact, 
if it bore two aſpects, diverſo intuitu, as the ſon 


their places) was avowed and univerſal. Tn men vit 


Solliciter mon Juge, was a common and curious phraſe. 


Hence, perhaps, the philoſopher will trace one great 
cauſe, of the downfall of the monarchy, 
who 
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who had killed his father and eſcaped an accu- 
ſation of homicide, might yet be tried for par- 
ricide, that ors M a _— _ a mens na- 
ture (35). x l ere 

One protection of the criminal merits particu- 
lar attention; that arifing from preſcription or 
length of time. For various crimes there were 
various terms of limitation, but a lapfe of 20 
years ſcreened the offender from all proſecutions ; 
a regulation which has been imitated by Scot- 
land, and which the Civilians infiſted was 
wiſe, as they reaſoned, that limitation in crimi- 
nal cauſes was as neceffary to quiet the minds 
of men as in civil cauſes to quiet their poſſeſſions» 
that neither property nor life might be uncertain. 

We are accuſtomed to boaſt of our Habeas 
Corpus Act, as the great glory of Engliſh freedom 
(36); but Rome tho' not equally favoured bv the 
genius of liberty was not altogether without a pro- 
viſion of this nature, ſuch as that if a perſon accuſ- 


(35) So with us, a man acquitted of a felony may 
be indicted for a treſpaſs in the ſame fact; a man in- 
dicted under a ſtatute may be found guilty at common 
law. | | 

(36) And ſo it is in peaceable times, but unfortu- 
nately it is always ſuſpended in the only times when 
any great number of perſons can want its aid, in times 
of trouble. 


G 2 ed 
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1 * ed was not brought to trial within two years, 
1 he was to be diſcharged from the accuſation. 
j E I) be power of pardoning, crowns the munifi- 
"ang | cent beams which iſſued from the merciful fide 
Wilt of the Roman Tribunal. That power which 

1 as Monteſquieu obſerves, the principle of def- 
is | potic governments doth not admit, but which 

| 
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Lecture the Third. 


OF THE ROMAN COURTS AND 
ACTIONS. 


The nature of the Roman Tribunals during the 
time of the Republic is wrapt in much obſcuri- 
ty, and hath given riſe to much controverſy. 
The ambiguous name of Judices, together with 
the modern application of it had produced an 
erroneous opinion, that the perſons ſo called 
correſponded to our judges. This opinion 
(1) hath been ſufficiently refuted, and it has 

| | been 


(1) Neither Dr. Middleton, nor Abp. Potter ſeem 
to have been aware of the diſtinction here mentioned, 


between the Judices or Jury, and the Magiſtrates, or 
Preſidents 


- tranſacted before him was ſaid to be done 11 
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been proved (2), that they much more reſem- 


bled the modern jury, and that there preſided in 
the court, a diſtin& magiſtrate who pronounced 
the verdict or ſentence of the Judices ar Jury. 

A great queſtion has been ſtarted, and ſome 


deductions made from it applicable to celebrated 


controverſies in our own times, whether theſe 


Judices were judges of law as well as of fact. 


During tne Roman Republic, ſays Dr. Halifax, 


the office of magiſtrate and judge were diſtinct 


and ſeparate. The office of the magiſtrate was 
to enquire into matters of Law, and whatever 
buſineſs was tranſacted before him was ſaid to be 


done in Jure. The office of a judge was to en- 


quire into matters of Fact; and whatever was 


Judicio (3). On the other hand, Dr. Pettingal 
maintains by many elaborate arguments and 
ingenious quotations, that they were judges 


Prefidents in the Courts of Judicature, or Judges of the 
Bench. Dr. Middleton in his Life of Cicero, calls bes 


Judices, Judges of the Bench. + 
(2) Particularly by Mr. Pettingal in a Treatiſe ex- 
preſsly written to ſhew the antiquity of juries, and their 
reſemblance to the Greek Aue, and Roman Judices. 
(3) Halifax Analyfis—Book 3. ch. 8. Of the ſame 
opinion ſeems to have been the great Monteſquieu. 
both 


magiſtrate, ſometimes called Judex Queæſtionis 
ha d little to do but to preſerve decorum in 
the court, to collect the opinions, and pro- 
nounce a ſentence n to the ſentence 
of the ary. $1405 5091 31:3? ,71*5 

But Do wah more n 1 which 1 
do not recollect to have ſeen agitated occurs, and 
that is, how were either the Judices, or the ma- 


int giſtrate, capable of determining on matters of 
was law. To begin with criminal caſes, the Judices 
ver | for all trials in criminal caſes, were choſen by 
be = ballot on the kalends of January, the Prætor 
en- taking the ballot, (4) and then (5) out of this 
was. whole number was ſtruck the Jury for each par- 
bs | ticular cauſe, amounting} in number to 81, but 
o (4) This is the account generally given, yet the Præ- 
| | tor ſeems to have had ſome further authority, from this 
ges paſſage of Cicero. Prætores urbani, qui Jurati debent 
Ts b» optimum quemque in ſelectos Judices referre,” unleſs 
the 28 is moſt probable, this barely refers to his returning 
the ga general liſt, out of which the Junes oy the year were 
to be taken by ballot. | 
_ W (5) This very much reſembles our method of ſtriking 
er... 2 record Jury, under the act of parliament, previous 
3 to the aſſizes for all Civil cauſes during the ſame. 
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rendered by a power veſted i in each ny to chal- 
lenge or reject 15, to 51. 

The bodies or orders of which the Select Judice 
for the year were taken by ballot, varied at differ- 
ent times, and of ſo great conſequence was that 
point to liberty, that the controverſies con- 
cerning it gave riſe to almoſt all the interior 
troubles in the Roman ſtate from the time of 
the Gracchi to the death of Julius Cæſar, the 
great contention between the higher and lower 
orders being who ſhould be Maſters of the 
Judices or Jury, or out of what orders they 


| ſhould be choſen, and one great cauſe of the odium 


againſt thoſe illuſtrious men, the Gracchi, (6) 
and of their fatal end, was the transferring the 


choice of the Judices or Jury from the Sena- 


tors to the Equites, who were a middle order 
of Citizens. 


At a ſubſequent period 45 were choſen half 
out of the Senators, and half out of the Equi- 


(6) „ Duos Clariſſimos, ingenioſſimos, amantiſſimos 
« plebis Romanæ Viros. Non ut plerique nefas eſſe 
« arbitror Gracchos laudare. 

“ Gracchi qui Plebi Romanæ commodis plurimum co- 
« tear 

Cicero de lege Agraria. 

(7) By a law of Servilius Cæpio. 


tes 


n co- 


varia. 


tes 
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tes (7)—(*1) then again out of the Equites only 


(S) then again divided (9), and at laſt by the 


Plautian law choſen out of the three orders, the 
plebeians being added to the former two. 

The Senate and Ariſtocracy being friends of 
Sylla, and the Equites having been Partizans 
of Marius, the former made a law that the Ju- 
dices ſhould be choſen out of the Senators only. 
But this regulation laſted but ten years, when 
they were appointed to be choſen out of three 


orders, (10) the Senators, Equites, and Tribuni 


Zcrari, and thus they appear to have been at the 
trial of Milo. (11) | 


(%) By the lex Glaucia. 

(8) By the lex Livia. | 

(9) Equeſter ordo Judicavit quinquaginta annos fine 
ufamia ſecundum æquum & bonum is the univerſal teſ- 
timony of antiquity ne tenuiſſima ſuſpicio ſays Cicero, 
——Quz intra decem annos poſtea quam ad ſenatum 


judicia tranſlata ſunt nefarie flagioſe que facta ſunt. 


(10) The Tribuni Zrarii were not as the name might 


ſeem to import, Quæſtors or Treaſurers of the army, but 


repreſentatives of the very loweſt orders. 
(11) The votes on Milo's trial ſtood thus: 


Condemned by Acquitted by 
Senators 12 Senators 6 
Equites 13 Equites 4 
Trib. Ar. 13 Trib. Er. 3 
48- 13 Total 51 


- 3o challenged make 31. 
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dice by a power veſted 1 in each hn to chal- 
lenge or reject 15, to gr, 

The bodies or orders of which the Select Nika) 
for the year were taken by ballot, varied at differ- 
ent times, and of ſo great conſequence was that 
point to liberty, that the controverſies con- 
cerning it gave riſe to almoſt all the interior 
troubles in the Roman ſtate from the time of 
the Gracchi to the death of Julius Cæſar, the 
great contention between the higher and lower 
orders being who ſhould be Maſters of the 
Judices or Jury, or out of what orders they 
ſhould be choſen, and one great cauſe of the odium 
againſt thoſe illuſtrious men, the Gracchi, (6) 
and of their fatal end, was the transferring the 
choice of the Judices or Jury from the Sena- 
tors to the Equites, who were a middle order 
of Citizens. : | 

At a ſubſequent period they were choſen half 
out of the Senators, and half out of the Equi- 


(6) „ Duos Clariſſimos, ingenioſſimos, amantiſſimos 
« plebis Romanæ Viros. Non ut plerique nefas eſſe 
cc arbitror Gracchos laudare. 

C4 Gracchi qui Plebi Romanæ commodis plurimum co- 


Cicero de lege Agraria. 


(7) By a law of Serwis Cæpio. 
tes 


tes 


tes (7)—(*1) then again out of the Equites only 
(8) then again divided (9), and at laſt by the 
Plautian law choſen out of the three orders, the 


Plebeians being added to the former two. 
The Senate and Ariſtocracy being friends of 
Sylla, and the Equites having been Partizans 
of Marius, the former made a law that the Ju- 
dices ſhould be choſen out of the Senators only. 
But this regulation laſted but ten years, when 
they were appointed to be choſen out of three 


orders, (10) the Senators, Equites, and Tribuni 


Erarii, and thus they appear to have been at the 
trial of Milo. (11) 


(%) By the lex Glaucia. 

(8) By the lex Livia. 

9) Equeſter ordo Judicavit a annos fine 
infamia ſecundum æquum & bonum is the univerſal teſ- 
timony of antiquity ne tenuiſſima ſuſpicio ſays Cicero, 
——Quz intra decem annos poſtea quam ad ſenatum 
judicia tranſlata ſunt nefarie flagioſe que facta ſunt. 

(10) The Tribuni Zrarii were not as the name might 


| ſeem to import, Quæſtors or Treaſurers of the army, but 


repreſentatives of the very loweſt orders. 
(11) The votes on Milo's trial ſtood thus: 


Condemned b Acquitted by 
Senators 12 Senators 6 
Equites 13 Equites 4 
Trib. Ar. 13 Trib. Er. 3 


38 13 Total 51 
- 3o challenged make 81. | 
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But in all theſe modes of appointment, there 
is no reaſon to ſuppoſe that the Judices or Jury 
thus choſen, were well if at all qualified to 
Judge of matters of law, or verſed in legal fci- 
ence. | 

And though I have been hitherto ſpeaking 
of criminal caſes, we ſhall fee little reaſon to 
expect more legal knowledge in thoſe of a nl 
nature, 

The Juries, or if that name be not e 
the aſſiſtants of the Prætor, were according to 


Kennett (12) of three ſorts, Arbitri, who were 


appointed to determine in ſome private cauſes 
of no great conſequence and of very eaſy deci- 
ſion, Recuperatores aſſigned to decide contro- 
verſies about receiving or recovering things 
which had been loſt or taken away, and Centum- 


viri who tried cauſes of a ſuperior order. 


I think he has omitted an order of inferior Ju- 
dices between the Recuperatores, and the Centum- 
viri, or in other words, that all the trials above 
the cognizance of the Arbitri and Recuperatores 
were not centumviralia judicia. (13) Heineccius 
particularly obſerves that the Judices ſelecti did 

ſometimes 


(12) Roman Ant. tit. Book. 3. ch. 17. 
(13) Centumviralia Judicia ſunt, uſu capionum, tutela- 
rum, EA mancipiorum, parietum, luminum, 
teſtamentorum 


Cit 
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ſometimes determine private cauſes, and proves 
it from a paſſage out of Suetonius. But it mat- 
ters not to our preſent queſtion. Certain it is 
that the moſt important civil cauſes, and thoſe 
which required moſt knowledge and judgment, 


were reſerved for the Centumviri. Now who were 


they? 150 men, (for the number did not an- 
ſwer exactly to the name) annually choſen, three 
out of every tribe, to decide private contro- 
verſies. What reaſon is there to ſuppoſe 
that they were much greater lawyers, though 
they might be more reſpectable Jurymen, than 
their fellows? 

We muſt then look to the preſiding Magiſ- 
trate, the real Judge, not called Judex indeed, 
but yet really and truly correſponding to the 
Judge on the Bench and not to the Juryman, 
to give his aid and direction in point of law. 

This prefiding Magiſtrate was properly the 
Pretor (14), but as the Prætors, though their 


teſtamentorum ruptorum, aliorum que hujus generis. 
Cic. de Or. c. 1. 38. Theſe Centumviri were divided in- 
to chambers, like the Roman Rota in modern days, for 
trying each its own particular ſpecies of cauſes. 

Judex Pedaneus was fo called becauſe in ſubſelliis & 
quaſi ad pedes Prætoris ſedebat. 

(14) The people at ſome periods might chooſe judges 
in criminal caſes diſtinct from the Prætor, called Quæſi- 


tores Paracidii. 
H 2 number 
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number was latterly encreaſed, could not poſſi- 
bly preſide at all trials, they appointed deputies 
both in civil and criminal caſes, viz. in the for- 
mer the Decemviri litibus Judicandis, and in the 
latter a Judex Quæſtionis. (15) The Decemviri 
were choſen out of thoſe who had been Quæſ- 
tors, the Judex Quæſtionis out of thoſe who 
had borne the Adileſhip, but as we can ſee no 
reaſon why the Quzſtorſhip or Adileſhip ſhould 
require or give a general knowledge of law, and 


as the Prætorſhip being annual his deputies 


muſt have been alſo,” the difficulty is not much 
removed. 

The only way which occurs to me of account- 
ing for the poſſibility of the exiſtence of the 
judicial power without ſtanding Judges learned 


and experienced, is by ſuppoſing, that in a mi- 


litary ſtate little acquainted with commerce, few 
laws and ſimple controverſies required no great 
knowledge to decide them, and that the deci- 
ſions were often like thoſe of the Turkiſh Cadi, 
if honeſt, governed chiefly by the good ſenſe 


(15) At Milo's trial, it bead from the particular 
time of the year, that there were no magiſtrates elected, 
and Pompey veſted for the occaſion with extraordinary 
power himſelf appointed the Judex EY for that 
cauſe. 


of 
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of the individual; a ſuppoſition rendered more 
probable when we reflect, that in the earlier 
times of Rome, every Prætor made his own 
Code, and publiſhed at his entrance into of- 
fice, the rules, regulations and maxims of juſ- 
tice which appeared to him proper to be fol- 
lowed in the enſuing year, until in more im- 
proved times he was obliged to attend to pre- 
cedent, and the Jus n n. a ne: 
manent Code. ee ' 

In the times of the Pad we find theſe 
Judices ſele&i, gradually going into diſuſe.— 
the power and authority of Juries neglected 
and deſpiſed, and gradually all judicial autho- 
rity veſting in 'the Magiſtrate or Judge of the 
Bench alone, and theſe magiſtrates ultimately 
becoming permianent like our own tribunals, as 


will appear from the following extracts from a 


paſſage in the Novellæ, 82. 1. Vetus ſchema 
« Zenonis omnino perimimus—eligere vero per- 
ſpeximus qui communes omnium erunt Ju- 
« dices, and a little after it ſays, * Quia vero 


_ © competens eſt eſſe etiam majores aliquos dig- 


o nitate provectos, experimento cauſarum mul- 
* tarum aut plurimi temporis exercitatos. ideo 
5 E 


(16) Before the age of Juſtinian, or perhaps of Dio- 
cleſian, the decuries of Roman Judges had ſunk to an 


empty 
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« perſpeximus &c. (ĩ6)  Judex here plainly ſig · 


nifying Judge of the Bench, for it is ſaid in 
the next chapter, Judices itaque poſt noſ- 
< tros adminiſtratores hos eſſe 2 & his 
e negotia delegamus.“ 

Theſe trials were either more or leſs a 
the former pro tribunali, the latter ſtiled de plano, 
being decided by the haſty ſignature of the Præ- 
tor at his own houſe, or in the public way 
without any formal decree, upon mere peti- 
tion (17). In the more formal trials, the par- 
ty proceeded by regular forms of action accord- 
ing to the nature of his caſe, which calls upon 
us to give a general. view of the Roman ac- 


tions. 


They were | dinidud in the firſt place into 
real, perſonal and mixeq. Real actions, other- 
wiſe called vindications, were thoſe in which 
a man demanded ſome certain thing that was 
his own ; and were founded on dominion or Jus 
in re. Perſonal actions, denominated alſo Con- 
diftions, were thoſe, in which a man demanded 


empty title, and in each tribunal the civil or criminal 
juriſdiction was adminiſtered by a ſingle magiſtrate, who 
was raiſed or 3 at the will of the Emperor. 
GIBBON. 
(17) It is a great miſtake to think that cauſes heard 
de plano included all ſummary proceedings. Some of 
thoſe pro tribunali were alſo ſummary, ſo that de plans 
and ſummatim are not ſynonimous. 
what 


ninal 
who 


BON. 
eard 
e of 
plans 


hat 
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what was barely due to him, and were founded 
on obligation, or Jus ad rem. Mixt actions 
were thoſe in which ſome ſpecific thing was de- 


manded, and alſo ſome perſonal obligation Was 


claimed to be performed (18). 

Real actions were either civil or Prætorian. 
The former were Rei Vindicatio properly ſo 
called, and the Actio Confeſſoria & Negatoria. The 
firſt ſuppoſed property in the plaintiff, poſſeſſion in 
defendant, and required a previous deciſion as to 
the poſſeſſion pendente lite (19). The ſecond and 
third were intended to be applied to incorporeal 
things, the firſt m a ſervice in another's 

eſtate, 


(18) I have taken this firſt paragraph from Halifax, 
becauſe it is impoſſible to expreſs the diſtinCtions more 
clearly or better. 

Real actions with us 2 a more limited meaning, 
as confined to real eſtate a dittinction of property un- 
known to the Romans. | 

(19) The whole conduct of the action called rei vin- 
dicatio may be ſeen in Cicero's Oration for Muræna. 

This diſtinction between the Peritory and Poſeſſory ſuit 
is worthy of remark by thoſe who wiſh to inveſtigate the 
origin of our poſſeſſory bills. 


The determination of the poſſeſſion in the interme- 


diate time is often illuſtrated by the ſtory of Appius 


and Virginia, who in flagrant violation of all principles 


of law, decreed that poſſeſſion in favor of ſlavery. 
| The 


conyeyances. 
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eſtate, the other denying that his own was _ 


to a ſervice or ſervitus. 

Real actions being directly or ta TRE 
by the law for the revindication of thoſe things 
only, in which a man had a veſted property 
or dominion, the Prætor was obliged to lend 
his aid in many caſes, for inſtance, by the ac. 
tio Publiciana if a depoſitary or truſtee loſt poſ- 
ſeſſion of a thing, (in which in time, he would 
have acquired a property,) before the property, 
accrued.—Reciſoria to guard the rights of per- 
ſons in an enemy's priſon or beyond ſea, and 
reſcind preſcriptive claims ſet up in their ab- 
ſence.—Pauliana, where a debtor had diſpoſed of 
any thing to defraud his creditors, (20) and Ser- 
viana to recover a diſtreſs eloigned, actions de- 
riving their names from the various Pretors 
who were the authors of them, 

If incident queſtions aroſe, which muſt be 
determined previouſly to the main queſtion, 


The meaning of a ſervitus has been illuſtrated in the 
former volume. It may be further exemplified by pa- 
riſhioner's right to bury in the church yard, though the 
freehold be in the parſon : that is, a ſervice from a thing 


to a perſon or perſons. 
(20) This anſwers to our ſtatute againſt fraudulent 


they 


2k HI. 


liable 
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they were tried in actions alſo ranged under the 
head of real, and termed præjudicial actions, as 


for inftange, whether the plaintiff was a ſlave or 


a baſtard (21). 

The perſonal actions of the Ps . as Mr. 
J. Blackſtone obſerves, were of the ſame nature 
with ours, they aroſe from contracts or torts, 
either legally or equitably. To recount them, 
ſeems to me, at this day, an idle and ſuperflu- 
ous taſk, but curioſity may be ſatisfied by re- 
curring to the brief but clear analyſis of them 


made by Biſhop Halifax. I will content myſelf 


with explaining the names of one or two of them, 
which eyen, now Batiundreguently occur to learned 


readers. 


Coudictiones or condictitious actions wok place 
when new laws introduced new obligations, with- 
out preſcribing the particular ſuit or mode of en- 
forcement. The a&io.in factum or præſcriptis ver- 


bis, which may properly be conſtrued an action 


on the caſe, has already been explained (22). 
 Reſittutio 


(21) Theſe may be compared. partly to pleas in abate- 


ment, partly to iſſues out of Chancery. Bracton ſpeaks 


of præjudicial actions, lib. 3. cap. 4. 
(22) As applied to innominate contracts. See Vol. I 


Lec. II. Preſeriptis a Jureconſultis guum nullæ formule 


Vol. II. I n 


E 
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1 | Reftirutio in integrum was to reſcind the contracts 
118 of minors, or ſuch as had been made through 
| force or fear. Ex mutuo—commodato, depoſito, lo- 
cati couductiempti venditi Pigęneratitia explain 
themſelves by the names of the contracts ſrom 
whence they ſprung, and in many of theſe caſes 
there was not only a direct, but a contrary ac- 
tion, that is, the defendant had his action. E. G. 
| | the depoſitary againſt the depoſitor, to ee 
WI him for any expences incurred. 


oa. 
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lik 1 f Of mixt actions the moſt romirtialely men- 
0 | tioned are the Communi dividundo and the Finium 
Ih 4 regundorum, of partition, and boundaries, (23) 
bi Þ and they were ſo, becauſe the Prætor might in- 


' "2 ſtead of aſſigning the land give if he cholt a pe- 
cuniary compenſation and remedy againft the 
perſon, but why this was more peculiarly the 


ae be es 


darentur a Pontificibus vel pretoribus, If it were worth 
the time many reſemblances might be ſhewn between 
condictitious actions and ſome of ours: thus Condictio in. 
debiti, was afſumpfit for money paid by miſtake. — Condic- 
tio cauſa data non ſecuta, afſumpſit to recover back money, 
where the conſideration happened to fail. 

(23) Familie ereiſcunde and Heridatatis aditio, when a 
1 ſtranger kept poſſeffion againſt the heir, were alſo mixed 
i 8 actions. | 
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caſe in theſe particular queſtions, about landed 

property, doth not ſeem ſo clear, r 
The next grand diviſion of actions way inen 8 

thoſe bone fider, fricti Juris, & arbitrarias. In the 


| ſecond: inſtance the Court was legally confined: 


to the ſtrict words of the contracts or agree - 


ments ;—in the firſt with more latitude could 


judge what was the real equity of the caſe; 
in the laſt, if the defendant refuſed to liſten to 
reaſon, the Judge was allowed to punith his obſti- 
nacy by decreeing more than the ſum even equi- 
tably due. Indeed the actions Son dei & ar- 
bitrarie ſeem to have been decided by arbiters, 


| Arbitri, and not by the Fudices, 


Actions were again divided into perſecutory 
of the thing, or penalty, or both. By the firſt 
were meant all real actions, and all perſonal 
founded in contract; by the ſecond thoſe founded 


| in tort ; by the laſt ſuch in which ſome thing 


was recovered, and alſo a penalty impoſed on the 
defendant, as the action de vi honorum raptorum, 
The diſtinctions of actions into ſuch in 
which double, triple, and fourfold damages were 
recoverable. or in which leſs than the ſum due 
was recoverable, as for a dividend of a bank- 
rupts effects, are of leſs importance. As actions 
might be founded in contracts entered into not 
I 2 only 


— . — ä 
Wo Ws, 


only by the man himſelf, but alſo by thoſe un- 


der his power, as his ſon or his ſlave; this gave 
riſe to another diſtinction of them, and as ſuch 


perſons might alſo commit wrongs. for which the 


father or maſter were anſwerable, the clafs of 
noxal actions originated from thence. SHITE) 
The diſtinction of the 44 directu & 3 18 
familiar and plain; the former ſprung from the 
direct words of a law, the latter fem! its er 
interpretation. - , 
The laſt diſtinction I ſhall mention, is into 
perpetual or temporary; the former were ſo call - 
ed becauſe at firſt there was no ſtatute of limita- 
tion affecting them, though they were afterwards 
confined to Zhirty years, which ſeems to have 


been the longeſt limit allowed for bringing any 


action; as to temporary in many caſes. the limi- 
tation was ſhorter even down to 7hree, and thoſe 
ſavouring of a criminal nature were confined in- 
deed to Hoenty at the moſt. Prætorian ations 
at firſt muſt have been brought within a year, but 


afterwards the time was regulated by . 


with thoſe called Civil. 

The method of proceeding in eriminal caſes 
was threefold, by inquiſition, accuſation, and 
denunciation, names and modes of proceeding 
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alſo. familiar to . eee Courts in . 
dern times. 

uguiſition wus an- 4 of the fuk — 
enquiry by virtue of kns office in general, or 
upon common fame exiſting among credible _ 
ſons, and was either general or particular: 

Accuſation was a ſolemn charge of a erime, in 
order to public puniſhment, preferred to a 
Judge by a private acculer. 


* 


Denunciation, was the delation of the charge 


to a proper tribunal, by perſons peculiarly called 


upon by their offices to inquire into the exiſt- 
ence of crimes (24). 

It was my intention to have proceeded in the 
next place to the hiſtory of a Roman ſuit and the 
practice of the ancient civil law, and with that 
diſcuſſion to have terminated theſe labours; but 
feeling upon reflection that a ſubject ſo imme- 
diately illuſtrative of the practice of modern Ec- 
cleſiaſtical Courts, would more properly and uſe- 


(24) Denunciations, ſuch as preſentments of offences 
by churchwardens and queſtmen are almoſt out of uſe 
with us; the two other modes of proceeding are familiar 


under the names of the mere office, and the office pro- 


noted. The name of inquiſition ſeems to have gone in- 
to diſuſe, through deteſtation of the vile uſe made of it 
by certain foreign eccleſiaſtics. 


fully 


i 
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0 | fully find its place along with the treatiſe I have 
WAR promiſed upon that head, I ſhall here conclude 
I if this compendium, which I truſt will be an uſe- 
wy i ful, and from the difficulty of compreſſion of 
| | ſuch vaſt materials has certainly been to me a 


laborious ſelection of thoſe points which appeared 
moſt worthy of notice in modern days. 
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| ſome that are peculiar to the laws of Ireland, | 
which yet will not be unintereſting to the 


THE following Epitome of certain 
branches of the Eccleſiaſtical Law doth not 
purport to repeat t Hath been often ſaid 
before, but to convey uſeful knowledge up- 
on points hitherto crudely digeſted, or in ge- 
neral imperfettly underſtood; particularly on 


Engliſh Civilian, who is frequently conſult- 
ed from that kingdom. 
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Chapter the Firſt. 


OF THE COURTS ECCLESIASTICAL. 


Ir was for a long time a favourite obje& with 
me, to frame a work upon Eccleſiaſtical Law more 
uſeful, leſs mechanical, and more applicable 


to the meridian of Ireland than thoſe previouſly 


extant ; I had flattered myſelf that from my pe- 
culiar ſtudies, and the documents to which I 
had acceſs, it might have been rendered accep- 
Vox. I. K table 


2 ECCLESIASTICAL COURTS. 


table to the public. The diſcouraging weight of 


| it br expence (1), the long delay of returns for bibt- 
it } cal ſales in this kingdom, and my extreme ever- 
110 ſion to ſubſcriptional aid and ſolicitation ſtifled 
Fi I | the deſign, and determined me to add to ſome * 
fl It lectures upon Civil Law, certain ſketches of 
he | | practice in the Courts Chriſtian, and Hints to 
0 [i the Clergy upon queſtions, on which 1 have 
I found them moſt frequently at a loſs, and which 
4 il from the difficulties I experienced, and queries I 
10 encountered when a novice, I am apt to think it 
0 il would be moſt acceptable to them to reſolve. 
1 IT) he mere Digeſt of Acts of Parliament left by 
| ff | | Bolinbroke an iudigeſta moles is uſeful. 


(1) A work of this kind coſts in publication two hun- 
dred pounds, The emoluments of Lay Fellows are in- 
ferior to thoſe of Eccleſiaſtical, and the Profeſſorſhip 
of Civil Law by ſome unaccountable overſight in the 
Statutes is worth only 4ol. per annum, while every 
other in the Univerſity is worth 100l. The College by 
annual premiums doth that juſtice to the Profeſſorſhip to 
which it is truly if not ſtrictly entitled. The publication 
could claim only favor, but it was thought as the Author 
underſtood, that the College had no power to apply its 
funds to encourage original undertakings, but only com- 

pilations or editions of books read in the courſe, or pub- 
liſhed for the immediate uſe of the Students. 
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COURTS, 


The principal Eccleſiaſtical Courts are e Pre- 
rogative and Conſiſtorial which are permanent, 
the Court of Delegates which is occaſional, the 
Court of Arches, the Court of Arten and the 
Archdeacons Court. 

The Court of Arches, as far as it is ; held by 
virtue of the authority of the Dean of the Arches 
has juriſdiction only over thirteen peculiar pa- 
riſhes belonging to the Archbiſhop of Canterbury 
in London. As far as it is held by the principal 
official of the Archbiſhop, differs not I conceive 
from the Conſiſtorial Court of the Abp. | 

The Court of Peculiars is only a branch of the 
Court of Arches, having juriſdiction over all 
thoſe pariſhes through the province of Canter- 
bury in the midſt of other dioceſes, which are 
ſubje& to the metropolitan only. Neither the 
Court of Arches, nor Court of Peculiars exiſt 
therefore in the kingdom of Ireland, nor have I 
heard of any Archdeacon here claiming juriſ- 
dition except in one inſtance (2). | 


(2) This was the caſe of a late Archdeacon of Dub- 
lin, who did attempt to ſet up ſuch a juriſdiction againſt 
the Archbiſhop, but ſoon relinquiſhed it. 


The 


* 
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The Prerogative and Conſiſtorial Courts there. 
fore require our particular attention, together 
with the Court of Delegates, to which lies the 
ultimate appeal from both. | E 

 Confilorial Courts. The Conſiſtory Cou rts are 
thoſe belonging to every Dioceſan Biſhop, and 
have been held from time immemorial for the 
trial of all civil cauſes within their reſpective 
dioceſes, and from the courts of ſuffragan Bi- 
ſhops there lies an appeal to the Court of the 
Archbiſhop of the province, which as far as 
reſpects the Archbiſhop's own dioceſe is his 


Conſiſtory Court, as far as reſpe&s his ſuffra- 
gans 1s a Court of Appeal. 


Prerogative Court,—Many of the Prerogatives 
of the Archbiſhop of Canterbury ſeem to be de- 


rived from the Legatine power annexed by the 


Popes to the Metropolitan of Canterbury. He 
was Legatus Natus, an honor annexed to very 
few Archbiſhopricks, according to Godolphin 
indeed, only to York, Piſa, and Rheims. From 
hence Sir W. Blackſtone derives the origin of 
the options which he hath in the dioceſes of his 
Suffragan Biſhops, and from hence alſo he was 


enabled to ſummon any perſon out of any dio- 


cele whatſoever, into his Court of Arches 65 


(3) This is ſometimes called the R Court 


of Arches. See * 
or 
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or Court of Prerogative, until reſtrained by the 
ſtatute 23 H. VIII. ch. 9. (4) which however 
made a ſpecial ſaving for the probate of teſta- 
ments and granting adminiſtrations in caſe of 
bona notabilia, in its 5th ſection. " 
This a& then recognizes this prerogative of 


the Archbiſhop of Canterbury (which is as old 


at leaſt as the time of Lyndwood) (5) and con- 
firms it, calling it expreſsly the prerogative of 
the Archbiſhop, which I ſuppoſe originated in 

the 


(4) See Lynch v. Porter 2 Brownlow, p. 3. an ano- 
nymous caſe, 2 Brownlow, p. 38. 8vo. Jacobi in C. B. 
Smith v. the Executors of Poyndrell Cro. Car. 97. Por- 
ter v. Rocheſter, 13 Co. p. 4. 

(5) Probably much older. Hodie autem, ſays Lynd- 
wood, in Anglia, Archiepiſcopus Cantuarenſis in ſua 
„ provincia, tam quoad commiſſionem adminiſtrationis 
bonorum, & auditionem computi, omnia talia expe- 
« dit, ubi decedentes habuerunt bona notabilia in di- 
verſis diocæſibus ſuz provinciæ. 

| „ LynDwoop's Provincials, p. 174.” 

Lyndwood flouriſhed in the reign of Hen. VI. The 
Juriſdiction of Wills was not given to the Spiritual 
Courts till the reign of Henry II. that is about 270 
years before Lyndwood ; and Swinburne ſays, part 6. 
ſec. 11. p. 439. that it was not always ſo, but that by 
compoſition or ſome other agreement which is now run 
into a preſcription, the prerogative of granting admi- 
niſtration in ſuch caſes is veſted in the Archbiſhop : ſo 
P late 
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[| the Legatine power (6), and therefore would have 
expired at the reformation, if it had not been 
4 re-eſtabliſhed by virtue of this act, which was 
1 paſſed two years previous to the Act of Facul- 
| ties, and three to that declaring the Wer- * 5 
preme Head of the Church. 
F Whether any ſimilar prerogative Ad in 
| Ireland before the reformation, after the moſt if 
diligent fearch I am not able pofitively to pro- 
nounce. I ſee by reading Sir James Ware's moſt Ml 
= valuable Work, as edited by Harris, that there 
was no Legatine power known in Ireland until a 
late period, and that the firſt that exiſted was in 
a Biſhop of Limerick (7) ; and it ſeems only occa- 
fionally to have exiſted in the Archbiſhop of Ar- 
magh (8). 
late as the reign of Edward I. he had no ſuch preroga- 
tive, as appears by the Provincial Conſtitutions,” fee i 
Reeves, Vol. IV. p. 77.; he had it, fays Sir L. Jenkins 
from the year 1200 in his own immediate hands, but did 
not delegate it, nor was there a ſtanding Prerogative- 
| Court till Archbiſhop Dene's time, reign of Hen. VII 
= Vol. II. p. 658. 
| (6) There were three ſorts of Legates—thoſe Nati as 
above Dati, appointed pro tempore, by fpecial 
Commiſſion, and a Latere, Cardinals ſent a Latere of the 
Pope, and theſe legates might cite any man out of his dio- 
ceſe. See Brownlow, 2 part, p. 3. Co. Rep. p. 1 3- P- 4. 
(7) See Sir James Ware, Vol. I. p. 3r. 
(8) See Sir James Ware. Vol. I. p. 21. 38. 
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And in all the diſputes about the Primacy of 
Ireland between the Sees of Armagh and Dublin, 
and the. violent conteſts not unattended: with 
bloodſhed between them as to the right of ele- 
vating the croſs in the other dioceſe or province 
mutually, I do not find a word mentioned of the 
Prerogative Teſtamentary Court (9). | 

| However 


(9) This diſtinction between the Courts of Preroga- 


tive in England and Ireland before the Reformation, is 


however, mere matter of curioſity. I ſpeak of it with 
deference, becauſe I apprehend that I differ in opinion 
here from lawyers of great and deſerved authority in 
this country : my additional reaſons for perſiſting in this 
opinion are, that the Archbiſhop of Canterbury's Prero- 
gative originating in his being Legatus natus does not 
pervade the province of York, whoſe Metropolitan was 
alſo Legatus natus, ſee Swinburne, p. 440. 42. ſec. 86; 
But the King's Prerogative, which 1s what is deputed to 
the Primate of Ireland by virtue of ſtatute law original- 
ly and only, pervades all Ireland. 2. It is ſaid by them 
of old time that if a man has bona notabilia in Ireland, 
and alſo in England, probate ſhall be granted by the 
Archbiſhop of Dublin in Ireland, and by the Archbiſhop 


of Canterbury for the goods in his province, Rolle's | 


Abridgement, 908. I. 40. 2 lec. 86. Comyn's Dig. Ad- 
miniſtration, B. 3. and as Rolle quotes a deciſion in 14 
Eliz. antecedent to the letters patent granting this pre- 
rogative to the Archbiſhop of Armagh, from thence 

| » I collect 


— — —— — — 
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However this * certain it is that the Court of 
Prvtoghtirs in Ireland at preſent — 
and is derived from the authority veſted: or 
leaſt recognized in the Crown by the — 
Hen. VIII. ch. 5 and 13. and 2 Eliz. ch. 1. and 
carried into act by the inſtruments mentioned in 


-" P colle& that at that time this prerogative was claimed 
by the Archbiſhop of Dublin, and perhaps by every other 
Metropolitan within his own province. | 


3. Becauſe it appears to me from reading ſome in- 


ſtruments at the Roll's Office that at one time this pre- 
rogative was deputed by the Crown to certain Lay Com- 
miſſioners, viz. Sir Am. Forth, C. Doyne, and T. Ryves, 
and totally diſtinguiſhed from any Epiſcopalian Power. 


4. From the different ſtile of the Courts, the one 
being only ſtiled A. B. by Divine Providence, Archbiſhop 
of Canterbury, Primate and Metropolitan of all England. 


The other, after uſing correſpondent words, adding 


Judge or Preſident of his Majeſty's Court of Prerogative 
for cauſes Eeclefraftical and for Faculties throughout the «vhdle 
Kingdom of Ireland, by royal authority, lawfully conflituted, 


from whence I collect that the power of the Archbiſhop 


of Canterbury or York in this Court is Ordinary, of 
the Primate of Ireland Delegated; In ſhort the ſtatutes 
in England, without referring to the Crown preſerved 
the Archbiſhop's powers, thoſe in Ireland only ee 
the Crown to grant ſuch powers de novo. 

5. Becauſe we have no Options in this country, nor 
power of granting degrees in the Primate, both which 


in England have ariſen from a Legatine power. 
* 6. Books 


— — - = — — 
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the note below, which may be mn in the 
Rolls, docketed as there marked (10). 

Court of Delegates. By the ſtatute 25 Hen. VIII. 
chap. 13, in England,” appeals to Rome being 
prohibited, it is ordained that for default of 
juſtice in any of the Courts of the Archbiſhop 
of the Realm of England, it ſhall be lawful to 
appeal to the King in his High Court of Chan- 
cery, and thereupon a commiſſion ſhall be grant- 
ed, and the Court grounded on ſuch Commiſ- 


* is called the Court of ere cy 


6. Books of Report and Statutes i in England 8 
call it the Archbiſhop's prerogative, thus 24 Hen. VIII. 
ch. 12. ſec. 8. Not ſo here. | 

(10) 1. Privy Signet granting the office of Prerogative 
and Faculties to- the Primate. Weſtminſter, 23 Feb. 
1621. 20. Jac. 1. 1ſt part Dorſo. 2. 

2. Grant of ſaid offices. April 10. 1622. ibid. 

3. Commiſſion to exerciſe the Juriſdiction of Prero. 
ſede vacante. Feb. 8. 1624. 22. Jac. 1. 2d part fac. 20. 

4. Grant of power to appoint a Deputy, Surrogate, 
Commiſſary, Regiſter and other officers. Jan. 6. 1626. 
2 Car. 1. 2d part Dorſo 33. 

5. Power to appoint Judge and Regiſter. yo» 10 
1632. 8 Car. 1. iſt part Dorſo. 20. 

6. Privy Signet, for a grant of the fourth part of the 
taxes and faculties to the Judge of the Prerogative Court 
St. James, 16. Feb. 1727. 1 Geo. 2. 4th part fac. g. 

7. Grant of the ſame. March 21. 1727. Idem. Idem. 5. 
Vor. II. Lie 5.4543 By 
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By the ſtatute 29 H. VIII. ch. 6. in Ireland, 
called the Act of Appeals, after forhidding ap- 
peals to Rome, it is ordained, that upon appeal 
made to the King of England in his Changery 
of England, the Chancellor there or upon ap- 
| peal te the Lord Lieutenant of Ireland, the 
Chancellor here, with the aſſent in the latter/caſg 
of the two Chief Juſtices, the Maſter of the 
Rolls, and Under-Treaſurer of Ireland, may grant 
a Commiſſion of Delegacy for final determing- 
tion of all cauſes and griefs contained. in tuck 
provocations, and appeals. 

Fhus the law continued, though not the prac- 
tice, till 1788, when by the ſtatute 28th of Geo. 
HI. chap. 32» both law and practice were made to 
unite, by giving the appeal to the King in his 

Court of Chancery in Ireland, and enabling that 
Court to grant Commiſſions of Delegacy, with- 
out any exterior aſſents whatſoever. (11) 


I ſhall conclude this chapter by defining ſome of 


the offices beſt known to the Eccleſiaſtical Courts, 
4A Chancellor has cognizance of all cauſes both 
"30 voluntary and contentious juriſdiction. (12). 
A Vicat 


(13) See Statute 28 G. III. ch. 32. : | 
(12) See Ayliffe Par. J. C. 160. and p. 163. and allo 
Burn, Vol. I. title Chancellor: all theſe offices are in 
Ireland uſually granted together to the Judges of Con- 
ſiſtory Courts, though ſometimes ſeparated, | 

Voluntary 
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A Vicar General of all meat een Ju- 


riſdiction only on oh Gat 
A Principal Official of all vie 2 Ci 


ous JuriſdiAion on. 
A Commiſſary only of dee mutiors,oumit- | 


ted by the Biſhop's Commiſſion in their: ſubject, 
or confined. to ſome particular part of the dioceſe. 

But in firſt Lord Raymond, p. 488, another 
diſtinction is made, and it is ſaid that the Vi- 
car General in a Province is of the ſame nature 
as the Chancellor in each particular dioceſe, 
and that the Dean of the Arches is the Vicar 
General of the Archbiſhop in all the Province; 
and Ayliffe admits that in Common Parlance, 
theſe diſtinctions are not accurately obſerved, 


| and that Vicar General and Chancellor are of- 


ten ſynonymous, though properly ſpeaking faith 
Burn, Chancellor includes both Vicar General 
and Official. 

In England, the Judge of the Conſiſtoria 
Court is commonly ſtiled Changelions in Ireland 


Vicar General. 


Voluntary Juriſdictlon is exerciſed in matters which 


require no judicial proceeding, as in granting probate 
of wills, letters of adminiſtration, ſequeſtrations, inſti- 


tutions and ſuch like. | 
Contentious Juriſdiction is, where there is an action or 


judicial proceſs, and conſiſteth in the hearing and de- 
termining of cauſes between party and party. 


at | The 
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The power of appointing a Surrogate or De- wit 
It puty is inherent in a principal Official, Chancet. the 
bl lor, or Vicar General, becauſe they are Ordinary in, 
on not delegated Judges, for. from them no appeal "0 
4 lies to the Biſhop, but to him only to whom it For 
4 ought to be appealed from the Biſhop himſelf, offi 
= but a Commiſfary can have no __ 1 for * 
| Wn Delegatus non poteft Delegare (11). 1:36 1 
i S To underſtand this ſeeming contradiction, that * 
1 a perſon deputed by another, ſuch as the Ju l 
il of an Eccleſiaſtical Court, ſhall have Ordinary x,y 
1 power, we muſt conceive the whole power ema- Cay 
| nating from the Biſhop to his Vicar General, { il *** 
Ii that the latter becomes as it were identified * 
(11) J once heard the JN aſked i in a remarkable con 
0 \ | caſe, what power have Biſhops to appoint Surrogates ? and do 
1% it was argued that a Surrogate could not act, unleſs the 1 
i i Vicar General was abſent, which he did not appear to vid 
iÞ be in a certificate made to obtain a writ De Excom, Cap, Arc 
pl I can only anſwer as above, and that they are mention- the 
| ed by the Canons, and recogniſed as legal Officers by Vic 
' Act of Parliament, E. G. the ſtatute of 26 Geo. III. ch 
1 33. Engliſh ; and that by the known rule of the Canon Bill 
6 ; Law, all ordinary judges could delegate, and the Pope's © 8 
. delegate could even ſub-delegate, and therefore I ima - Clo 
| gine the Archbiſhop of Canterbury wanted no ſpecial mig 
| power to appoint a Deputy as Judge of the Prerogative, Wl 1 
5 the ſtatutes generally retaining to him all his old powers, 
| i the Primate of Ireland did, See p. 9. ( 
[ 
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with the former, and the acts of the Court are 
the Biſhop's acts, although he cannot fit there- 
in, and no appeal lies from the Judge but as it 
would from the Biſhop, to the next ſuperior : 
For though he is created by the Biſhop, his 
office is by the law, for the Biſhop * have 
a Vicar General. | 

It muſt be owned, n that the 3 
ſeem contradictory on the ſubject. 

In the caſe of the Biſhop of Lincoln v. Smith. 
1 Ventris p. 3. the Biſhop ſued before his own 
Chancellor, and it is held, 3 Mod. 334, that 
the Biſhop having appointed a Dean of the 
Arches cannot come in, and fit in that Court 
himſelf. It is ſaid that if a Biſhop doth not 
conſtitute a Chancellor, he may be- obliged to 
do ſo by the Archbiſhop, Gibſon 926. 

In the caſe of Lucy v. the Biſhop of St. Da- 
vid's, the citation was to appear before the 
Archbiſhop or his- Vicar General, (14) and 
there it ſaid that the power of a Chancellor or 
Vicar General is only delegated in eaſe of the 
Biſhop, and the Biſhop may ſit Judge himſelf, 
2 Salk. 134. and in the caſe of the Biſhop of 
Cloyne, Holt ſaid the Biſhop, as he thought, 
might fit in Court, 11 Mod. 62. : | 

To reconcile theſe apparent contradictions, Bi- 


(14) 1 Lord Raymond 448. 
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ſhop Stillingfleet takes great pains to prove that 
the Ordinary power in a Chancellor or Vicat 
General is only that of hearing cauſes, for al- 
though, ſays he, ſuch an officer hath the ſame 
Court with the Biſhop, ſo that the legal a&s 
of Court are the Biſhops acts, yet by his Com- 
miſſion no authority paſſes except that of hear« 
ing cauſes, but all acts of voluntary juriſdic- 
tion require a Special Commiſſion 

Dr. Burne and Dr. Bullingbroke ſeem Fully 
ſatisfied with this explanation by Biſhop Stil. 
lingfleet, which yet in my humble opinion, will 
not do, for I apprehend the caſe of the Biſhop 
of St. David's, was not a caſe of the n 
juriſdiction. 

The reſult of the whole I ſhould rather ap- 
prehend to be, that by a General Commiſſion 


to a Vicar General the contentious juriſdiction 


only is conveyed, and | that though by the Spe- 
cial Commiſſion, (and all ſuch Commiſſions ] 


believe are now Special) the Voluntary Juriſ- 


diction is conveyed, yet that in matters of cor- 
rection and viſitation particularly of, the Clergy, 


the Biſhop retains at leaſt a Concurrent Juriſ+ 


diction: and accordingly it is ſaid in that caſe 
of the Biſhop of St. David's, that the Arch» 


| biſhop might have cited him either before him- 


ſelf in perſon, or before the Vicar General, 
: The 
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The caſe of the Biſhop of Cloyne above- 


mentioned, ſeems to have turned on the queſ- 


| tion whether he could recall the commiſſion of 
his Vicar General, which leads me to conſider 
how far that is revocable. 

A judicial authority remains in Ordinaries to 
ſuſpend their Chancellors or Vicars General for 
crimes, (15) and they may grant the offices at 
pleaſure or during life, in which laſt caſe they 
W are not revocable by them, but are not good 
againſt the ſucceſſor, unleſs confirmed by the 
Dean and Chapter (16). 

Theſe offices in England cannot be 3 or 
ſold, being comprehended under the Statute 5 
Edw. VI. (17) againſt buying and ſelling offices 
concerning the adminiſtration of juſtice, nor did 
I ever hear of any ſuch practice in this kingdom. 

By the Canons, a Chancellor, Commiſſary, 
Official, or Surrogate muſt be of the age of twen- 
ty-ſix years at the leaſt, a Maſter of Arts, or 
Batchelor of Law, learned in the Civil and Ec- 


(15) See Bullingbroke's Eccleſiaſtical Law, p. 1287. 
(16) See Burn's Eccleſiaſtical Law, tit. Chancellor. 
(17) See 2 Cro. 269. 12 Rep. 78. and in this laſt 
caſe, Lord Coke expreſsly extends the ſame rule to the 
office of Regiſter. Is it not ſurpriſing that ſuch a Sta- 
tute as that of Edw. VI. has not been enacted in Ire- 
land ? 
clefiaſtical 
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cleſiaſtical Laws, and reaſonably well werke in 
the practice thereof. (18). 

I have omitted to ſpeak of the Archbiſhop of 
Canterbury's Court of Audience, where formerly 
Auditors prepared evidence and other materials 


to lay before the Archbiſhop, that he might 


there decide upon all ſuch matters as he thought 
fit to reſerve, whether of contentious or volun- 


tary juriſdiction for his own hearing, but this 
Court is now united to the Court of Arches, 


We have no ſuch Court in Ireland, though 


formerly it ſhould ſeem that every Biſhop had 


ſuch a Court (19). 
There are alſo been or exempt juriſdie 
tions with reſpect to probates, and adminiſtra- 


tions to a certain value, which Deans and Chap- 
ters have by ancient compoſition ſrom Biſhops, 


ſuch in England are St. Pauls, York, and Lich- 
field, and ſuch I am told 1 in Ireland has the Dean 
of Liſmore, 


(18) Can. 127. in England—76 Ireland. We find 
in the books, two caſes of Chancellors of dioceſes libelled 
againſt in the Spiritual Courts for ignorahce, and appli- 
cation for prohibitions on the foot of freehold. See Gib- 
ſon, 987. 4 Mod. 31. and prohibition refuſed, notwith- 


ſtanding a confirmation by Dean and Chapter. 


(19) See the Code De Epiſcopali Audientia. 


Chapter 


OF 


Chapter the Second. 


OF A ROMAN SUIT, ox rrs CONDUCT 


BY THE ANCIENT CIVIL LAW. 


Tre hiſtory and analyſis of a Roman ſuit is 
5 intereſting, as it may in ſome inſtances elucidate 
and explain points of modern practice not de- 
rivable from any principles of modern laws, 
and in fact without ſome knowledge of it, as 
well as of the Practice of the Canon Law, that 
of the Modern Eccleſiaſtical Courts is unintel- 
ligible : thus in the Eccleſiaſtical Courts it does 
not appear why a Proctor doth not become Do- 
minus litis, and cannot appoint a ſubſtitute until 
after conteſtation of ſuit, unleſs we are acquainted 
Vor. II. M with - 
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vi th the principle of the old Roman Law, that no befor 
man could a& or appear for another in a Court that 
of Juſtice, (1) and know that the fiction of the tors 

Dominium litis was introduced to get rid of this Præt 
moſt inconvenient maxim. And in Courts of gone 
Equity the ſtructure of à bill and its repeating the 
the ſame ſtory twice, firſt in the ſhape of afler- he h 
tion and then in the form of interrogation, will they 
appear unaccountable to him, who is unac- i Jury 
quainted with the old Canon Law practice as ther 
to the poſitions and the artieles (2). Nor will firſt 

it appear much more than an arbitrary dif- T 
tinction when a man is told, that he cannot be « 
in ſtrict practice after iſſue joined amend his pie: 
bill, though he may file a ſupplemental one, ally 

(3) although all the proceedings are carried on cent 

ſca 
(1) Gn erat  Regula 3 per extraneam bel 
perſonam nil adquiri poſſe: hinc nemo pro alio agere 

poterat in Judiciis vid. Heinec. Antig. lid, 4 tit. 10. 

„ peil 

(2) This ſhall be . paart. It is remarkable the 
that this ſuperfluous tautology has been corrected in the va 

Eccleſiaſtical Courts and not in the Courts of Equity, for 
in the former the perſonal anſwer of the party is demand- p- 
ed to the aſſertions and charges of his — with- th: 

out putting theſe into the form of interrogation. p. 


(3) See Howard's Eguity Side of Exchequer, Vol l 
P. 269, 
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before one and the ſame Judge. till he knows 
that the bill in Chancery is derived from the Pros 
tors? forum, where after conteſtation of ſuit the 
prætor could not amend, becauſe the cauſe was 
gone from him to a different tribunal „viz. to 
the Decemvirs Lit. Jud. and the Judices, and 
he had nothing before him to amend; nor could 
they amend or alter any more than à Judge or 
Jury at Niſi Prius could alter the iſſue ſent to 
them to be tried. I mention theſe ingly as the 
firſt inſtances that occur. 

The authors from whom this banked nt 
be derived give us little infight into the written 
pleadings and proceedings of antiquity, and uſu- 
ally ſpeak as if all things were tranſacted ore 
zenus, in little ſhort formulæ ſuch as took place 
amongſt our anceſtors in earlier times: on ſuch 
ſcanty information therefore we muſt build the 
beſt ſuperſtrud ure we. can. 


The ſuit began by ſummoning or arreſting the _ 
perſon of the defendant, and bringing him before 
the Court ; this the Plantiff did by his own pri- 
vate authority, without any writ, (4) provided 

yo he 
p. 269. this is now reduced to a more rational principle, 
that he cannot amend after r See Mitford, 
p. 53. and 258. 

(4) This was the caſe at leaſt, until after the age of 

M 2 | Pliny 3 


own houſe, inſtead of | a /atitat a public edis 


in that form, which was called poftulare attionem, 


and gave notice to the defendant of its nature 


' Pliny, vid. Pliny's Panegyrick, cap. 36. but afterwards 
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he found the defendant abroad, for every 5b 
houſe was his caſtle and he could not be taken 
within his own door. If he lay hid within his 


was put up upon his door demanding his ap- 
pearance, which being thrice repeated, if not 
obeyed in the third inſtance, a decree went 
againſt his goods and property. ( 16 1 

When the plaintiff made his caption of the 
defendant, he called the perſons preſent to wits 
neſs the fact, which was ſtiled | Anzefars, unleſs 
he made it up with his adverſary on the way. 
(6) The Impugnant appearing before the Præ- 
tor, the Plaintiff choſe his form of act ion, and 
applied to the Prætor to permit him to proceed 


and then the plaintiff or Actor dabat aftionem 


and 2 and the defendant gave bail (7) vades, 
vadi- | 


vel 


in the days of Paulus and Ulpian an authority from 
ſome Court was required to arreſt or ſummon any per- 
ſon. | | | 
(5) Like our diſtreſs infinite of old. 
(6) Horace Satir. 9. Licet anteftari ? 4 
(7) Which may be compared to the bail to the Sherif, | 5 
as the pactum or tranſaQio, the making it up on the 
5 wie 


enn . | an 


vadimonium. to appear (8) die 8 the Ap 
after the morrow. ; 

This rude and barbarous method of Knees 
the Debtor Obtorto Collo before the Magiſtrate, 
by the mere authority of the party, unaſſiſted 
by any legal officer (which as Heineccius ſhews ' 
by quotations from Aulus Gellius was often at- 


' tended with the greateſt cruelty) ' exifled *ac- 


cording td the ſame author until after the time 
of Pliny : but before Juſtinian's days, a more 
rational one was introduccd, and the' Defendant 
was ſummoned by the apparitors or officers of 
the Court. He was alſo to be cited thrice by 
three ſimple citations, with an interval of at 
leaſt ten days between each citation, and then 
a Peremptory iſſued (9). And the Defendant was 


not 


way of the Scripture, may (and is by Blackſtone) to an 
Imparlance. Mr. Reeves and Mr. Cruiſe fay it re- 
minds them of the fine, in the early parts of our hiſ- 
tory ; the leave, interloqui in a ad actions was 
more like an Imparlance. 

(8) Our period is leſs limited, the quarto die poff, 
which I have heard in legal declamations aſcribed to the 
ſturdineſs of our anceſtors, who would not be obliged to 
appear directly, as if ſome * delay was not known to 
all laws, 

(9) Ad peremptorium edictum hoc ordine venitur, 
« ut primo quis petat poſt abſentiam adverſarii edictum 

| primum 


tory was ſerved; (to) or otherwiſe one only 


mon the party to appear at a diſtance of time 
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e minatur is, qui edictum dedit, etiam abſente diverſi 


contumacious, but he cannot be excommunicated till after 
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not truly. contumacious till after the Peren 


citation iſſued, and that a peremptory to ſum- 


equal to what three ſimple citations ſhould 
n and if he was contumacious a Primm 

27711 N 0b 
« primum, mox alterum per 8 non minus de. 
& cem dierum, et tertium, quibus propoſitis tunc Pe. 
& remptorium impetret. In Peremptorio autem 5 


« parte Cogniturum ſe, and pronunciaturum. Nonnum- 
« quam autem hoc ediftum poſt tot numero edicta quot 
« præceſſerint datur. Nonnumquam poſt unum vel alte- 
% rum; Nonnumquam ftatim quod appellatur unum pro 
& omnibus. hoc autem æſtimare oportet eum qui Jus dixit, 
4 & pro conditione cauſe vel temporis, ordinem edicto- 
& rum vel compendium moderare.” Dig. lib. 5. tit. 1. 
ſrom 68 to 72 incluſive. See alſo Heineccius, on the Pan- 
dects, part 1. Sect. 281, and his Antiq. Vol, II. pag 
304. and Ayliffe's Parergon Juris Canonici, p. 176. 
(10) Vere Contumax ſays Gothofred in his note 8 
on the 5th book Pandects 70. In our Eccleſiaſtical 
Courts, as in the Canon Law, the firſt citation is Pe. 
remptory, ſo far as to make the party abſenting himſelf 


three notices, as will be ſeen hereafter, but they are not 
like the Roman all originals, or mere repetitions of "the 


original, .- 4-8 


Decretun 
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Decretum iſſued. (11), in real A diene to take 
poſſeſſion. of his goods, and in perſonal to hold 
them in a ſort of cuſtody together with the 
owner, and in Perſonal Actions there was alſo a 
| Secundum Decretum at the end of the year to 
give full property; in both caſes if the Defendant 
came in within the year, purged his contempts, 
gave ſecurity to abide the ſuit, and paid the 
= colts, poſſeſſion was reſtored to him, but not 
W aftewards. „ nd 

The party appearing at the 1 time, 
was to give ſecurity or bail to the action, and 
if he had a right to throw the onus upon ſome 
other perſon, to vouch him or call him in aid, 
which was termed Laudatio, and here, as in 
every other ſtage of the cauſe, Fer iæ the in- 
tervention of a holiday, or Dilationes allowances 
of time granted by the Court upon juſt cauſe, 
might produce delay. 

If the Defendant or Reus, appeared at the 
proper time, but the Actor or Plaintiff abſented 
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(11) From hence the „irt decree in the Court of Ad- 


: | miralty, or proviſionate decree for the poſſeſſion of a 


Ship, See 1 Ventris 174. and Moor . 814. as I deduce 
the four defaults, technical terms known to that Court, 
from the numher of citations abovementioned ; for that 
Court has excluſively followed the Civil Law, while 
the Eccleſiaſtical have been much affected by the Canon. 
 himlelf, 


— ̃ ——— —— —— Ä ůu. .. ane 


= n or THE 


kimſelf, (1 2) he was nonſuited. If he 00 
not proſecute His action for a year, then at the 
end of that time, after three ſeveral ſummons; 
at the interval of ny . each, he was Non- 
prosd. | 
It ſhould ſeem that 4 Gtition muſt be iel 
de novo, in any and every ſtage of the cauſe 
when a party abſented himſelf, and hence Hei- 
neccius ſays, Diverſa ab hac in Jus vocatione, 
« eſt citatio cujus Jus noſtrum meminit; ps 
« enim initio litis, et ſemel fiebat.” (13) 

If both parties appeared on the Da 
day, each was to give ſecurity fipulatio, or ſa- 
ziſdatio; the Plaintiff, that he would proſecute 
his ſuit, and pay the coſts, if he loſt his 
cauſe (14): The defendant, that he would 

2 continue 


cis) 112 Novell, c. 3. 0 

(13) Heineccius in Ns part 1, De in Jus vo- 
cando, and hence in the foreign Eccleſiaſtical Courts, 
the cauſes being Ordinary, no ſentence could paſs, if 
the party contumaciouſly abſented himſelf, though in the 
Civil Courts, where cauſes were ſummary, they might; 
See the Practica Fudiciaria Joannis de Arnono annexed to 
Maranta's Work, and the ſame practice introduced in our 
Eccleſiaſtical Courts produced infinite inconvenience, till 
remedied by the good ſenſe of Judges, in the manner that 
ſhall be mentioned hereafter. 


(14) In like manner, faith Sir W. Blackſtone, = | 
our 
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continue in Court, and abide the ſentence of 


the Judge, i. e. bail to the action (15), and 
2 a1 M 125 1 at 


our Law fill requires nominal pledges, Book 3. Comm. 
ch. 19. 
(15) Much like our ſpecial bail, ſays « « Sir W. Black. 


« ſtone, but with this difference, that the fide Fuſſores 


ce were there abſolutely bound Fudicatum ſolvere, to ſee 
« the coſts and condemnation paid at all events, where- 
&« as our ſpecial bail may be diſcharged by ſurrender- 
« ing the Defendant into cuſtody within the time al- 
« lowed by law,” ibid. Heineccius differs, at leaſt as 
to later periods, for he ſays, * Novo Jure reus, five in 
« rem, ſive perſonali actione caveretur, nunquam cave- 
« bat Judicatum ſolvi, ſed tantum Fudicio ſiſti. 

Antiq. Lib. 4. tit. 11.” 
Cautions or ſecuritties were: | 


Judicatum ſolvi. 
De Judicio ſiſti. 
| | De Rato. ; 
By the firſt, the ſuitor engaged, if he loſt his cauſe, 
to pay whatever ſum he ſhould be condemned in by the 
Judge. . | 
By the ſecond, he gave ſecurity to abide the ſen- 
tence. And latterly, alſo to pay a tenth part of the 
ſum in diſpute, if defeated. 
The third, engaged that : a Principal would confirm 
the acts of his Proctor, or Agent. 
Vol. II. | N Cautions 


( 


3 
LEI on SLA 
* 


* 


77 


CE 
CLE 


*% 


' 


s PRACTICE OF TEE 


is the ſtrict and original meaning of conteſting 


ture of bail, 


done too immediately after eonteſtation of ſuit) 9 


1. 8. at furtheſt within twenty days. (16) v0 


\ 


TY p | 


at this time alſo (though that was woe , 


the oath of Calumny was ſometimes adminiſ- 
tered. | i 
security being given on both fides the Plain.) 

tiff preferred his action; in ruder times by 29 
certain form of words to which the defendant! 
was to plead ore tenys.; in more improved by 
filing his libel to which the Defendant having 
firſt received a copy and ſubſcribed the time 
its reception, anſwered in writing in due time, 


The libel having been put in, the Defendait 
either confeffed the Plaintiff's charge, or if he 
could deny generally its whole truth, he did fo 
at once, i. e. he pleaded the general Hue, which W 


oy with reſpect to the manner in which they 
were taken, Were 


Cautio fide Juſſoria, viz, by furetie, 
Pignoratitia, by depoſit. 8 
Juratoria, by oath. 

Nude Promiſſoria. 

The firſt was the one generally i in uſe, and called by 
way of eminence ſatiſdatio, and is the one, uſed. in the 
Court of Admiralty on Defendants appearance, | in n. 
though ſometimes a juratory caution i 


there admitted. 
(16) See Code lib. 3. tit, 9. Novell, 53: ch. Fa 
„ the 
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the ſait or the Liu (15) Comſſalio—If he could | 
not make this denial, he put in * exceptions 
or a defenſive matter. 


quently 
of ſuit) 

E Of 
 Plain- | : 
es by +l 
fendant W 
ved. by: 


(#7) LITIS conTaoraro.. 


An exception could not n 
for we are perpetually told, that of exceptions ſome 


having muſt be put in before Conteſtation of Suit, others might 
time ef after, which would be abſurd if they could be identified 
ze time, Voith it. | | 8 

An iffue joined on the trutk of an exception, though 
fendat W it is called a Conteſtation of Suit, is properly a con- 


teſtation of the exception or defence of the Reus, and 


4 n ot of the Plaintiff's ſuit or charge, for Ii is the charge 


made by the Plaintiff. Litem intendere alirui to bring 


| which! an action againſt ſome one, in Lilem Furare to ſwear 
teſting to the truth of his complaint, Litew capitis in alipuem 


inferre to bring againſt one a capital charge, are all ex- 
preſſions of Cicero's. Beſides, the common and vulgar 
trite definition of a Conteftatio Litis is, that it is Reſponſum 
[ibello, and as I conceive for reaſons which I ſhall mention 
hereafter, that the Ancient Roman Law knew nothing 
like ſpecial anſwers in Courts of Equity or the perſonat 
anſwers of the Eceleſiaſtical Courts, the anſwer could 
| be nothing but a general anſwer a Ann 
or a plea of the general iſſue. 

I acknowledge that in modern times this ſtrictneſs 
has worn off, and in certain cauſes E. G. al-fummary 
 & 2B ones, 


ich they i 
reties. 
41 in the 


in m | 
ation is | 
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Of the characters of theſe pleadings, little ig} 
ſaid. We find in general that the libel ought 
ones, no trick conteſtation of ſuit is W the ſuit 


is as it were conteſted, by the next contradictory act 
after the libel put in that concerns the merits of the 


cauſe, or to uſe the words of Maranta, « Primus actus 


* qui ſolet immediate fieri poſt Litis Conteſtationem, 
“ in cauſis in quibus lis conteſtatur habet vim Litis 
«« Conteſtationis in cauſis in quibus lis non conteſtatut, 
3. e. as he obſerves in all cauſes in the kingdom of Na. 
ples, they being all ſummary, in which omnia ſubſtan- | 
talia Fudicii ſunt ſublata ; part 6. de Litis Conteſtatione. 


And thus Lyndwood ſays, “ in ſpeciali inquiſitione vo- 
« cabitur is contra quem proceditur, qui fi veniens reb 
* ponderit, habebitur pro conteſtatione.“ 

But fee whether I am not juſtified by authors as 
to the ſtrict and original meaning of theſe terms; « Per 
« reſponſum ad poſitiones,” 1. e. by a ſpecial, or what 
we call a perſonal anſwer to diſtinguiſh it from the an- 
ſwer of the Proctor, non inducitur Litis Conteſtatio 
ſays Gail Obſerv. 73. N. 7. 

« Nequaquam per exceptionem peremptoriam Litis 
© Conteſtatio intelligitur eſſe faQta.” | 


Sexti Decretalium, lib. 2. tit. 3. 


« Exceptionis peremptoriæ, ſeu defenſionis cujuſlibet 
ce principalis, objectus ante Litis Conteſtationem, niſi de 


re Judicata tranſacta vel finita, Litis Conteſtationem 


non impedit. Ibid. | 
N « Litis 


4 


to 0 


the ſuit 
ory, act | 
of the Wl 


s actus 
tionem, 
n Litis 


ſtatur,”. 
of Na. 
ſubſtan. | 


tatione. Wi 


one vo- 
ens rel. 


1ties 2s 
(é Pex 


r what 


the an- 
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tit. 3. 
juſlibet 
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to contain a narration and conctyfon, to be fort 
and contain nothing ſuperfluous- Git; 
avoid 


« Litis Conteſtatio fit, per vel negationem, vel per 
« confeſſionem, vel per verbem dubitativum; per nega- 
« tionem quando reus negat /empliciter narrata per "Oy 
« rem. Maranta, part 6. de litis conteſtatione. 7 

I think I can borrow aid from Sir W. Blackſtone upon 


| this ſubject, Vol. III. of his Commentaries, page 296. 


« Defence, ſaith he, in its true legal ſenſe ſignifies not 
« a juſtification, protection or guard, which is now its 
« popular ſignification, but merely an oppoſing or de- 
« nial of the truth or validity of the complaint. It is 
« the Conteſtatio Litis of the Civilians, a general aſſer- 
&« tion that the Plaintiff hath no ground of action.“ 

I have been prolix on this ſubject, becauſe it may 
ſometimes be importantz in a remarkable cauſe, the 
Office v. French, tried before myſelf as Vicar General 
of Kildare, a queſtion ariſing whether additional arti- 
cles could be put in, the impugnant having anſwered 
thoſe original, it was among other arguments againſt ſo 
doing inſiſted by very able and learned men, and ſaid, 
though I thought erroneouſly, to be ſupported by a great 


living authority, that no addition, alteration or amend- 


ment could be after conteſtation of ſuit, that the ſuit 
had been conteſted, and that every reſponſum libello and 
even an exception formed a conteſtation of ſuit. 
I was of opinion that in this caſe, which was a crimi- 
nal ſummary proceeding there could be no Litis Conteſ- 
tatio, 


S > rag rar tp oo — 


15 


ly fee was uſed in inſcriptiones or indictments, 
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avoid all ambiguity—op? 1. e. that the prayer for 
relief ſhould accord with the nature of the griev. 
ance, and ſufficiently cerlain as to the quantity, 
quality, and nature of its ſubje& matter. 

From the accuracy, which as we ſhall preſent. 


we may ſuppole it was not SR ROE im theſe 
declarations. 


EXCEPTIONS. 


It has been obſerved that if the Defendant 
could not conteſt the libel generally, i. e. plead 
the general iſſue, he muſt put in an exception 
or a defenſive matter, 
| Exceptions 


tatio, but that even if there could, an anſwer to artieles 


did not make one, but was only, as Lyndwood ſays above, 
pro Conteſtatione— that the rule as to amending or add- 


ing being now a mere arbitrary one, no longer founded 
in reaſon, ſince the Canon Law a ſtranger to juries had 
fixed the ſame Judge for matters after as before conteſ- 
tation, it ſhould be conſtrued ſtrictly with reference th 
the ſtrict original meaning of the terms Litis Conteflation 
and even that admitting this anſwer to be a conteſtation 


of fuit, the old rule which forbad ſubſequent amend- 
ment or addition to the libel or articles had nothing 


whatſoever to ſay to additional articles or allegations, for 
reaſons which ſhall be mentioned hereafter in ch. 4 
To 
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Exceptions were either Peremptory or Dilatory, 
the firſt barring, perempting, or deſtroying the 
Plaintiff's ſuit or cauſe. of action; the latter 
poſtponing or delaying him. 

To the former the Civilians add the i 
of Perpetual, to the latter of Temporary ;. perhaps 
not with perfect accuracy, ſince a perpetual bar 
may ſometimes be pleaded in the ſhape of a dila- 
tory ; or to uſe our own technical phraſe, the 
ſame plea may ſometimes be pleaded, either in 
abatement, or in bar, E. G. outlawry : and be- 
fides a plea which is only dilatory as to bring- 


To conclude, all the Commentators, and Lanfranck 
and other books of practice, ſay that Reſponſum poſi- 
tionibus or a perſonal anſwer is not a conteſtation of 
ſuit, and who ever heard that an anſwer in Chancery 
was a joinder of iſſue. 

In common 3 denying the truth of the De- 
fendant's exception, or indeed wherever parties come to 
a direct affirmance on one fide and denial on the other, 
is called a conteſtation of ſuit, and is ſufficient to ſatis- 
fy the rule that in all plenary cauſes there muſt be 
conteſtation of ſuit, becauſe the Defendant by except- 
ing becomes a qu Plaintiff, Reus excipiens actorem agebat 
ſays Heineccius in Pandectas. Qui exceptiones opponit 
aftoris partibus fungitur, Maſcardus, Vol. I. Quæſ. 17. 
4. In exceptionibus reum partibus aforis fungi qportere 
Dig. 22. 3. 19, a 

ing 
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| ing another ſuit, may be perpetual and e 

| tory as to the preſent. 

| To explain exceptions, we muſt adder 
ttuhat if the Defendant could alledge any thing by 
ö which the action that in ſtrictneſs of law ac- 
crued to the Plaintiff, could be excluded evad- 
ed or eſcaped on grounds of law or juſtice, 
= though it was not in ſtrictneſs of ſpeech taken 
1 away, he did it by way of exception; thus if 
hae could demur, it was called an exception; 
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i | ſo if he pleaded in bar Exceprio doli Mali that 
| | the promiſe had been obtained by fraud, or pac- 
1 tum de non petendo a releaſe, or Fusjurandum dt 
| non agendo a covenant of the Plaintiff that he 
1 | would not ſue, all theſe pleas though they diſ- 
5 ſolved the natural obligation of the Defendant, 


. did not. diſſolve the civil obligation %% Jure, 
fed ope exceptionis excludebant. 10 
| Such were alſo the exceptions /7tis fnit's ret 
| Judicatæ and tranſactionis of a former final deter- 
mination on the ſame point between the ſame 
parties (18), and of a compromiſe ſince the ſuit 
began. N 
| | If the plea was of a matter which took away 
[| the Plaintiff's action 7pſo Jure, ſuch as a plea of 


(18) Res Fudicata is when it is beyond the reach of 
| appeal or reviſion. 
1 | | payment 
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payment or ſat isfaction, it was called defenſio, a 
defenſrve matter, and not properly an exception, 
for exceptio was actionis Jure fricto competentis 
« oþ ægquitatem excluſio (19). 

Theſe diſtinctions being well underſtood, it will 
clearly appear why dilatory exceptions (among 
which are to be reckoned thoſe inepti libelli or De- 
murrers for want of form) could not be admitted 
after conteſtation of ſuit, unleſs they had ſubſe - 
quently come to light hy ſome peremptories ſuch 
as thoſe /itis finite took away the neceſſity of any 
conteſtation of ſuit, for they did not reſpect the 
merits of the cauſe (20), but enabled the Defen- 

| 2 dant 

(19) See Heineccius ad Inſtituta, lib. 4. tit. 13. Pro- 
prie dicitur exceptio quando actori competit actio, quia eſt 
actionis excluſio, quando autem actori nulla actio compe- 
tit, id quod opponit reus proprie vocatur dfenſio. Lanfran- 
ci praxis, ch. 4. dg exceptionibus : but by modern Juriſts 
the latter are called exceptions of fact, to diſtinguiſh 
them from the others which are called exceptions of law, 
for in its moſt extended ſenſe the word exception included 
both, and was omnis rei allegatio ac defenſio qua in- 
tentio actoris vel 1% Jure vel ob æquitatem eliditur. 

(20) Merita cauſz non reſpiciebant, ſed actionem eli- 
debant, et actorem a limine Judicii repellebant, are the 
words of the Civilians and Canoniſts. | 

Theſe exceptions litis finite quæ impediunt litis in- 


greſſum are according to Maranta of four kinds.—Juriſ- 
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dant to ſlide away from the action and repelled 
the Plaintiff at the very threſhold, ſince they were 
in truth reaſons why the Detendant was not oblig. 
ed to anſwer the Plaintiff's charge at all; and 
why the reſt called fimply peremproritt, whether 


anſwering to Demurrers for ſubſtance or pleas in 


bar (for the Civil Law made no diſtinction whe - 
ther the objection appeared intrinſically on the 
Plaintiff's own' ſhewing or was ſuggeſted firſt by 
Defendant, but called it indifferent ly a peremptory 
exception) might be put in at any time . 
conteſtation of ſuit 0 Jo 


jurandi—rei n a and Præſcriptionis. 
They ſometimes however were not conſidered as declina- 
tory or perempting the Plaintiff's entrance upon his ac- 
tion, and might be oppoſed after conteſtation; and ſome- 
times the Judge was not fatisfied about them, and ſo the 
cauſe went on and they were reſerved to the hearing. 
« [fe exceptiones peremptoriæ aliquando requirunt Altio- 
« rem indaginem. quo caſu Judex debet eas reſervare, et 
« proeedere ad ulteriora.” See for all this, Maranta, pars 
6. de exceptione, n. 12, 13, 14. 

(21) They might however be proved after, and in ac- 
tions bonæ fidei where forms were little attended to, 
might be put in after conteſtation of ſuit. Some peremp- 
tory exceptions were ſo far priviledged that they could 
be put in even after ſentence. Such were thoſe of the 
ſenatus conſultum Macedonianum & Velleianum, which 


may be tranſlated pleas of Minority and Coverture, as 


to ſuretyſhips or ſecurities. 
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If they anſwered to pleas in bar, it doth not 
ſeem ſo plain what is meant by ſaying that ſuch 
peremptory exceptions were to be put in before 
conteſtation of ſuit, or how they could admit 
of it, ſince he who pleaded a ſpecial plea 
was not called upon to plead the general iſſue, 
or perhaps could not do it without contradic- 
tion : by conteſtation of ſuit then, in this caſe 
muſt be meant an affirmative conteſt, which 
would conſolidate with the exception, (as E. G. 
true it is that I aſſumed, but you have fince 
diſcharged me) (22), or perhaps it is meant that 
the Defendant might plead double the general 
iſſue and a ſpecial plea, where they were not in- 
conſiſtent. To ſay that it means that Me excep- 
tion muſt be put in before itſelf was conteſted, 
would be an unneceſſary truiſm. | 

Several exceptions might be put in one after 
the other, unleſs it appeared evident that the 
Defendant was deſignedly endeavouring to delay 
Juſtice, and to overpower his adverſary with 
delay and expence, a liberty which has been 


(22) And thus Heineccius in Pandectas, part 2. ſec. 
32. ſeems to explain it. He ſays Reus vel narrationem 
fatti veram eſſe concedit, petitionem tamen actoris exceptione 
peremptoria elidit, vel facto et petitioni pure contradicit; 
priore caſu /itis conteflationem affirmativam, paſteriore nega- 
vam efſe dicunt. 


O 2 | perhaps 
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perhaps wiſely taken away in ſome of the mo- 
dern Continental Courts (23). 

Beſides the diſtinction of exceptions into di. 
latory and peremptory, they were alſo divided 
into Civil and Prætorian, E. G. the exception 
de pafo that the Creditor had agreed not to 
ſue was not a legal plea, for it was nudum pat. 
tum, and the Debtor remained bound; it was 
admitted therefore only by Prætorian Equity, 


See Inſt. 4. 13. 3. Another diſtinction was into 


nominate and innominate, the latter ariſing ex fac 
to incidenti and called exceptions in factum. Ano- 
ther diſtinction was taken from the individual 
objects of each exception. 


The Defendant having pleaded, the Plaintiff | : 


replied, and Defendant might rejoin under the 
name of Duplicatio, and ſo they might carry 
on the pleadings to a ſurrejoinder and rebutter 


(23) In the Imperial Chamber, all exceptions within the 
party's knowledge muſt be put in at one and the ſame time, 


Corvinus, lib. 2. ch. 30. Query whether ſuch a regulation 2] 


would not be uſeful in our own Courts, where a ſucceſſion 
of Demurrers for want of form ſurely often occaſions 3 
mockery of juſtice, nor doth there ſeem to be much 
reaſon why the client ſhould be made to pay more than 


once for the inſtructions given by experience to a young 


Bariſter in good pleading. 
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under the name of Triplicatio and Quadrudupli- 
catio (24), but in well regulated tribunals the 


parties were ſeldom ſuffered to go beyond the 


Duplicatio. 
When in this courſe of pleading, they came 


to a point which was affirmed on one fide, and 
denied on the other, they were then at iſſue, 
as with us, and this contradiction was alfo (tho' 
as I have ſaid (25) I think not according to the 
ſtri& and original uſage) called a conteſtation 


8 of ſuit; ſo that in a looſer ſenſe the ſuit was 


conteſted whenever they came to ſome point 
of fact, that was then ready for trial, or as Hei- 
neccius ſays bi Judex datus eff, when the Prætor 
was ready to ſend the cauſe to the Jury. 

After conteſtation of ſuit, no change or altera- 
tion could be admitted in the libel. The Proc- 
tor became Dominus litis and could make a 
ſubſtitute and could not be revoked without 
cauſe—this was the regular time for adminiſter- 
ing the oath of calumny, for he cannot be ſaid 


(24) Theſe Latin names were actually given to our 
pleadings in the early times of the Engliſh Law, ſee Inſt. 
4. 14. Bracton, lib. 5. Tr. 5. ch. 1. Black. Comm. ch. 
20. p. 310. Quotcunque vero allegationes concedent leges 
and Judices, ſemper. reo ultima allegatio competit. Hein, 
pars 6. 361. 

(25) See Heineccius or the 5th book of the Pandedts, 


Part 2, ſec. 31, 


4 calumniari 


— 
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columniari, qui Judicium nondum ſuſcepit (26), and 
laſtly, as has been ſaid, it was too late to put 
in any dilatory exceptions, and many of thoſe 
peremptory were alſo by it excluded from being 
ſubſequently propoſed, 

The ſuit being fully conteſted, matters were 
no longer tranſacted in Jure but in Judicio, the 
cauſe went from the Prætor to the Judices, or 
in other words it was ready for trial (27); t 
| Judices 


(26) See Gail, lib. 1. Obſ, 34. See alſo the Code 2 
33. De Juramento propter calumniam dando. In ſome 
reſpects the Judicium was ſaid to begin from the cita- 
tion; particularly in one which poſſibly might have 
thrown ſome light from analogy on a queſtion much agi- 
tated not long ſince in the Iriſh Court of Exchequer, in 


Swan v. O Donnell, where, upon appeal it was firſt Wl 
determined that the ſubpoena was not the commence- Wl 


ment of a ſuit ſo as to prevent ſtatutes of limitation 
ſrom running, and afterwards by the Houſe of Lords 
that it was. | £ 

By the Civil Law, the mere citation was ſufficient to 


interrupt preſcription and limitation. See Gail, as above, 


and the Commentators quoted by him on the Code upon . 


theſe ſubjects. 

(27) Heineccius's account of we matter in his Anti- 
quities, ſhews clearly how much they were a Jury, 
& Pretor, ſaid he, de Jure cognoſcebat, decernens, quid 
6 Jure ft pranunciangum fi actor intentionem ſuam 


: &« probaſſet: Fudex deinde de Jos diſpiciebat, utrum 
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CIVIL LAw. * 
Judices then were ſworn (28 , and if the party diſ- 


approved of any of them, ſuch perſons might be 


challenged and ſet by, even as I conceive with- 


Out ſhewing cauſe (29). 


EVIDENCE. 


All things being ready the party went into 
proof: proof was diftinguiſhed into u and par- 
tial or ſemiplene. Full proof conſiſted in confeſ- 
ſions, teſtimony of witneſſes, public written in- 


ſtruments and deeds, oaths, and preſumptions. 


The probatio ſemi-plena was made by one witneſs, 
by 


ce actor actionem ſuam an reus exceptionem poſſit de- 


= < monſtrare :” Si Juris tantum eſſet quæſtio Prætor ſo- 
us extra ordinem cognoſcebat. Is not this a deſcription 


of the different provinces of a Judge and Jury. See 


.mence- MY Heinec. Antiq. lib. 4. tit. 7. and Gerard Noodt. I. 8. 


(28) Sic ſcituri ſays Juſtinian gnod non magis alios Fudi- 
cant quam ipſi Fudicantur, Code 3. 1. 14. 
(29) As the Jury however ſeem to have been firuck 


Nat an earlier period, ſo the challenges or recuſations 
ſeem to have been before conteſtation of ſuit, like the 


le upon (AY firiking of a ſpecial Jury, for the Code fays Lib. 3. tit. 


2. 16. Apertiſſimi Juris eſt, licere litigatoribus Judices 


delegates, antequam lis inchoetur, recuſare, unleſs is 
1ichoetur may here mean going to trial, or examination 
of witneſſes, 


This recuſatio Fudices, which in my opinion meant 


nothing more than the challenging of a Juryman, has 


been 
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by private books of account, by common fame, 
and by compariſon of hand-writing. Maſcardus 


ſubjoins to theſe two ſpecies of proof, ſigns and = 
conjectures (30). The conjunction of two half th 
proofs, of courle produced a plena probatio. ang 
f | 18 
been ſpoken of by authors in general, as if it was: : de 
power of refuſing or declining the juriſdiction. of the as 
Court it{clf, on account of objections to the perſon of 5 
the Judge of the Bench, and ſuch is the conſequence | 
of ambiguity of words, and of the falſe tranſlation of ; 
the term Judex, that in the early periods of our om 5 oo 
Law, Bracton and Fleta fay that a Judge may be re- ET has 
fuſed for a good cauſe, though now, ſays Sir W. Black. 8 
ſtone, the Law is otherwiſe, and it is held that Judge; con 
and Juſtices cannot be challenged, and the ſame holds 5 ext 
I conceive of Judges Eccleſiaſtical, Comm. book 3, ch. 23 mil 
And the Civil Law is not ſpeaking of Judices Ordinarii the 
(30) See for the whole of the above diviſions, Mal. Gree 
cardus de probationibus, lib. 1. Wood's Civil Law, p. 
310, &c. I have not inſerted notorzety, which is rather (7 
conſidered as ſuperſeding the neceſſity of all proof, be taten 
cauſe its limits are too vague to afford any rules for ſaying = neus 
where a Judge ſhall pronounce a thing to be notorious; z (3 
ſome caſes are plain, E. G. it would be abſurd to aſk for Dig. 
proof, that there was a civil war in England, in the band 
reign of Charles I. * Maſcardus alſo gives a chapter at tionil 
the Evidentia facti as if a thing happened in fight « BW (3: 
the Court; but this is not properly probatio, it ſuper mittu 
ſedes its neceſſity, and is like our trial by inſpection. in Pa 
Quæ vel nemo negat, populo vel teſte probantur, V. 


Vel ſe ſubjiciunt oculis, notoria dicas. LyNDWOOD. 
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CIVIL LAW. 41 


The eſſential rules of evidence will be the 
ſame among all nations governed by reaſon, as 
that no man ſhall be a witneſs in his own 
cauſe (31), —that in every iſſue the affirmative 
is to be proved (32), — that hearſay is no evi- 
dence (33), while the technical rules E. G. ſuch 
as reſpect the number of witneſſes or the mode 
of their examination, may infinitely vary. 

Confeſſions. This word confeſſion, tho' ſome- 
times applied to voluntary acknowledgments in 


a civil caſe, is generally uſed by the Civil Law 


as it is by us, with reference to crimes. The 
confeſſion muſt have been voluntary, neither 
extorted by fear, nor induced by hope or pro- 
miſe of pardon, nor could it affect any but 
the party himſelf, and to make full and concliu.- 
five evidence it muſt be made in a court of jut- 


(31) Omnibus in re propria dicendi teſtimonii facul- 
tatem Jura ſubmoverunt, Code 4. 20. 10. Nullus ido- 
neus teſtis in re ſua intelligitur. Dig. 30. 10. 10. 

(32) Ei incumbit probatio qui dicit non qui negat, 
Dig. 22. 3. 2. Non poſſeſſori incumbit neceſſitas pro- 
bandi poſſeſſiones ad fe pertinere, Code lib. 4. de proba- 
tionibus, as with us in ejectments. | 

(33) Teſtes rationem ſcientiæ reddere tenentur: non ad- 
mittuntur ex fama dicentes teſtimonium. See Heinec. 
in Pandectas, Vol. I. part 4. ſec. 143. | 
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tice (34), for otherwiſe it was only extra. h 
judicial diſcourſe, which amounted but to by 
half 

(34) ANSWER OF DEFENDANT. = 

It may appear odd that I do not here, under this ter 
head, annex ſome account of the perſonal anſwer of me 
the Defendant in the Civil Law, from which anſwer ae 
in Equity are ſuppoſed to be derived, but in truth! the 
can find no clear account of any ſuch mode of proceed- an! 
ing in the Civil Law, and almoſt begin to ſuſpect that * 2 
it did not exiſt but in the deſigning imaginations of the =y 


Canoniſts. The authors who ſpeak of it as the mode of 
the Civil Law ſuch as Wood and Ayliffe, refer to 


authorities which do not ſupport them, which indeed ; 

they frequently do in other caſes. wh 

They generally refer to interrogatory actions, or to or: 

the eleventh book of the Pandects, tit. 1. de Interrogs- to 

tionibus. But interrogatory actions were confined to: One 

few caſes, and particularly introduced to diſcover to deſc 

what ſhare of the As or inheritance the Defendant oath 

was entitled, becauſe if the Plaintiff came upon him for valu 

more than his ſhare, he was nonſuited ; it being a prit- brou 

ciple of that Law, in actions fri&i Furis, like the rult othe 

in our action of debt, that if he went for more than V 

was due he failed in his action; it was therefore a bil of t 

of diſcovery, to lay the foundation of a future action, 5 poin 

and when the ſame Pandect ſays “ hodie autem Interto- 5 only 
e gatorlis actionibus non utimur. Nemo enim de jure ſu i or ra 
« ante Judicium reſpondere cogitur,” though it may be and 

implied, that he was forced to anſwer in Judicio, yet Wi n 
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CIVIL LAW. LO 


half proof, proviſions very fimilar to our own; 
but to a ſolemn confeſſion at the point of death, 
| more 


may fairly be inferred that it was only as to ſuch mat- 
ters, and they were a'few enumerated, which had for- 
merly been the ſubje&ts of interrogatory actions. Hei- 
aeccius properly obſerves in his comment on this book of 
the PandeCts, that "theſe had no ſimilitude to perſonal 
anſwers. * Huc non pertinent poſitiones, quæ hodie ab 
e actore reſpectu actionis offerri ſolent, eum in finem, ut 
« præſtito Jurejurando, adverſarius ad ſingulas categorice 
« reſpondeat, illæ enim interrogationes ad inffruendam ac- 
« tionem, hæ probationis ſufcipiendz cauſa inventæ.“ 
Wood in ſpeaking of the oath of truth ſays it is, 
when the Plaintiff or Defendant is ſworn upon the libel 
or allegation, to make a true anſwer of his knowledge as 
to his own fact, and of his belief to the fact of others. 
One would imagine as to the Defendant, that this was a 
deſcription of an anſwer in Equity, but it is not: the 


5 | oath of truth was an oath taken by a party as to the 
value of a thing, to which no other proof could be 


brought, but it was not deciſive like that to which the 
other party referred, and agreed to be bound by it. 

What is ſaid of the neceſſary oath in the 12th book 
of the Pandects ſeem to connect much nearer with the 
point, but that is ſaid by Ayliffe and Wood to mean 
only what is well known by the name of the /uppletory oath, 
or rather it had the meaning explained in the next page, 


The Code faith de teſtibus, lib. 4. 20. 7. „ Nimis 
grave eſt quod petitis urgeri partem diverſam ad exhi- 
© “ hitionem 
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more attention was paid, and it might by the 
aid of circumſtances amount to a full proof like 


CO! 
a judicial confeſſion. * 
It be 

« bitionem eorum, per quos fibi negotium præbet. und 
« zntelligitis quod intentiones vectræ propriae debetis affen | = 15 
« probationes, non adverſus ſe ab adverſarii adduci,” how. 5 
ever though this ſeems to indicate a general principle, * 
yet as it refers particularly to the production of wit * 
neſſes, I cannot argue from it. 1 5 
Without ſaying that perſonal anſwers were unknow * 
to the Romans, (and it is obſervable that Judge Black 15 | 
ſtone only ſays they were borrowed from the Eccleſiati Z 10 
cal Courts,) I ſhall only add, that I have not found a - = 
ſpecific head upon them, and therefore have not intro- = .. 
duced them into the text. 'The treatiſes on the practiæ 5 
of Equity Courts, which compare our anſwers to the Ps 
Roman, evidently confound the plea of the general iſſue G 
with a perſonal anſwer, as in common parlance what opi 
ever the Defendant ſays may be called an anſwer to the «5 
Plaintiff. There is no title de reſponſes in the corpus, C. I. " 
and one only de interregationibus, and that is inapplicable. « | 
Perfonal anſwers I imagine were not known till py- _ « , 
zions were introduced, and that was by the Canoniſtz 5 3. 
and not till the time of Gregory the Ninth ; ſo fay tht 45 ce e 
Commentators, when commenting on that paſſage of tie « ]; 
Clementine Conſtitutions, mentioned below. There ws =: 
it is true a neceſſary oath, which might be impoſed on the = 858 
Defendant, if he denied the debt, for in the Pandetts 5 14 5 


ib. 12, ſec. 34, it is ſaid, Ait Prator eum a quo ui. Bs 
randum petitur, ſolvere, aut Furare eogam, but this was 
| = genera We 
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CIVIL LAW 45 


It is curious to obſerve how in ſpeaking of 
confeſſions the Civil Law takes the ſame pre- 
cautions with our Courts of Equity, that the ad- 
miſſion of one fact ſhall not take away the ne- 


general oath of denial, not a ſpecial anſwer to poſitions or 
interrogatories, and beſides this oath was only admini- 
tered by the Prætor where the Plaintiff not having proof 
offered to reſt on the Defendant's oath, and might be 
avoided by the Defendant's ſaying to the Plaintiff, You 
know more of the circumſtances. —I will leave it to your 
oath. | 

It is true, the Judge, as appears from 11 Dig. 1. 21. 


might interrogate. Ubicunque Fudicem ZAquites moverit, 


eque operrere fieri interragationem dubium non ęſt, but this 
was not the queſtioning by the party, and perhaps was 
confined to ſuch matters as had been the ſubjects of 
interrogatory actions. 

There ſeem to be the moſt direct authorities for my 
opinion in the Clementine conſtitutions, “ lib. 5. De 
« verborum ſignificatione, tit. 11. cap. 2. where it is 
& faid, Poſitiones ad faciliorem expeditionem litium, 
“ propter partium confeſhones, & articulos ad clario- 
« rem probationem zus longævus in cauſis admiſit.” 
And in Heineccius in Pandectas pars 2. 42. „ Poftquam 
« enim litis conteſtatio explicita & ſpecialis ad fingula capita 
e libelli in foro paſſim penetravit,” which quotation though 
it may ſeem to contradict my notion of the litis conteſ- 
tatio, proves his opinion that ſpecial anſwers were of a 
later date. 
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ceſſity of proving a diſtinct fact inſiſted upon by 
the way of avoidance, as where one confeſſes that 
he killed Titius in his own defence, the admiſ. 
ſion of the killing doth not take away the ne. 
ceſſity of proving that it was in ſelf-defence, 
But if it be one fact, as if on a charge of receiy. 
ing lool. it is anſwered, yes I did which you 
owed me; the whole confeſſion muſt be taken 
together. See Wood's Civil Law, 311. 
Witneſſes. Much time is ſpent by the Civi. 


lians and Canoniſts in comparing the authority 


of written and oral teſtimony, i. e. of record 85 
or deeds and depoſitions taken down from or 
teſtimony. _ oy 

One famous Canoniſt (35) is ſuch an enemy 
to parchment, that he ridiculouſly laughs at the 
credit paid to the hide of a dead animal, while 
others conſidering the fallibility of witneſſes 
and uncertainty of memory, prefer written evi- 
dence, and Maſcardus with much labour en- 
deavours by a diſtinction to reconcile the parties. 
See Maſcardus de probationibus. Vol. 1. Quat 
tio 62. 


(35) The Abbas Parnormitanus, a very celebrated Au- 
thor in former times, and who is not unnoticed in ſome 
of our old Reporters, for inſtance, by Sir John Davies, 
in the caſe of the Dean and Chapter of Ferns. 
The 
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upon by 
eſſes that 


The firſt requiſite upon producing witneſſes 
was to have them ſworn, and this is particu- 


e admiſ. larly required by the Code, lib. 4. tit. 20. 9. 
the ne. Jurisjurandi religione teſtes cogt, priuſquam perhibeant 
defence, leſlimonium Jamdudum præcepimus. 

| Teceiy. No man could refuſe to give his teſtimony 


lich you 
e taken 


after being properly cited whether in a civil 
or criminal caſe, but the perſon at whoſe re- 
= queſt they were ſummoned was obliged to al- 
bow them the reaſonable expences of their jour- 
We ncy if they came from diſtant parts, and in ex- 
W traordinary caſes of illneſs or old age they might 
be examined at their own places of reſidence (36). 

But though in general no man could refuſe to 
give teſtimony, ſave in certain excepted caſes of 
relationſhip, yet many orders of men were of 
courſe excluded from giving teſtimony in any 
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(36) Conſtitutio Jubet non ſolum in eriminalibus Ju- 
WE diciis, ſed etiam in pecuniariis unumquemque cogi teſti- 
monium perhibere de his quæ novit cum ſacramenti pra» 
ſtatione, vel Jurare ſe nihil compertum habere. Code 
4. tit. 20. de teſtibus, L. 16. 

Teſtes non temere evocandi ſunt per. longum iter, & 
multo minus milites evocandi a ſignis vel muneribus, 
perhibendi teſtimonii cauſa. Dig. lib. 22. tit. 5. 

Omnibus autem teſtibus ſine damno & impendio ſuo & 
& Code 4. 20. 16. 


cauſe 


. — 
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cauſe whatſoever. © Quidam propter reverentiam 
< perſonarum, quidam propter lubricum con- 
* ſilii, alii vero propter notam & infamiam 
« vite ſuæ non admittendi ſunt ad teſtimonii 
« fidem” ſay the Pandects, 22. 5. 3. 5. to 
which muſt be added the ground of intereſt, 
while others were excuſed for multifarious rea- 
ſons from attending in Court at leaſt. 

The reverentia perſonarum ſeems to have ex- 
cuſed ſome perſons of the higheſt orders from 
being ſummoned into a Court of Juſtice, for 
inſtance Biſhops (37), and this phraſe alſo ſome- 
times reſpects the perſons concerned in the trial, 
thus the freedman could not be a witneſs againſt 


(37) Nec honore nec legibus Epiſcopus ad teſtimonium 
dicendum flagitetur. item dicit Theodoſius, Epiſcopum 


ad teſtimonium dicendum admitti non decet, nam & per- 


ſona oneratur, & dignitas Sacerdotis exempta confundi- 
tur. Sed Judex mittat ad eos quoſdam de ſuis miniſtris 


ut propoſitis ſacroſanctis Evangeliis, ſecundum quod decet 


Sacerdotis, dicant ea quæ noyerint, non autem Jurent, 
Code lib. 1. tit. 3, 17. | 
So by the Canon Law, the Goſpels were ſet before 
the Biſhop propęſita but he need not kiſs the book. 
Vet in general magiſtrates might be forced to give tel- 
timony, and even the Prætor in a cauſe of adultery 
which ſhews the peculiar indignation at that offence. 
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erentiam his former maſter or that maſter's wife from the 
im con- - reſpe& due by him to their perſons. 
nfamiam WW Under this head may perhaps with propriety 
ftimonii be placed the excuſation of perſons on account 
3. 5. to of relationſhip, which was carried to a very ex- 
intereſt, Wi traordinary and abſurd degree as may be ſeen in 
OUS rea. 5 | the note (38) and in one inſtance as to parent 
T and child amounted to abſolute exclufion, and 
ave ex. : the right of the Client to prevent his Advocate 
rs from 85 or Proctor from revealing the ſecrets officially 
ice, for entruſted to him may be claſſed under the ſame 
o ſome- N head. | 
he trial, WW The /ubricum conſilii or want of diſcretion ex- 
againſt WW cluded Infants and thoſe under age of puberty, 
WT unleſs they were pubertati proximi, and in criminal 
; caſes no perſon under twenty years of age was 
A 2 is admitted to give teſtimony. I need not ſay that 
1 5 idiotcy or inſanity was even a ſtronger objection. 
miniſtris 5 Some have doubted, though without cauſe, whe- 
10d decet RF ther women could be witneſſes in any Court (39) 


1monium 


1 Jurent, | on 
= (38) « Nec cogendum aliquem teſtimonium dicere 
t before aa adverſus ſocerum, generum, vitricum, privignum, ſo- 


- brinum, ſobrinam, ſobrino natum, eoſve qui priore 

give tel: + gradu ſunt.” See Heineccius in PandeCtas, Vol. I. 

ad ultery 1 453. 

oe” 7 © Parentes & liberi invicem adverſus ſe nec volentes 
his 5 | © :dteſtimonium admtitendi ſunt,” Code 4. 20. 6. 

(39) With reſpect to wills, ſays Dr. Taylor, their 
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5 


on account of the weakneſs of the ſex; it is im- 


poſſible that the wiſdom of Rome ſhould have put 
ſuch an abſurd affront on their underſtandings, rer 
The nota related to perſons in vinculis, the in. 8 
famia vitæ to all perſons rendered infamous y wh 
their crimes and puniſhments, to women cf ho! 
abandoned character, to infidels, apoſtates and ves 
heretics ; and even the ſlave and the beggar, + ter 
though not branded with infamy, were from the 8 © 
vileneſs of their condition incompetent while any een 
other evidence could be had (40). | or 
The objection of intereſt excluded not och | 
near relations, but even intimate friends or mor- 85 
tal enemies (41), or any perſon who had be. eſti 
) fore given teſtimony againſt the party (42); of 
16 a fortior Po 
5 | grit 
teſtimony was not admitted, becauſe the ſex was ex- ſtan 
| cluded from thoſe ſolemnities with which wills were q 
| made-—but where their teſtimony was a matter of ev rate 
dence there ſeems no good reaſon for rejecting it. Set fon 
| Ellis's Summary, p. 120. 
| f rule 
| (40) We cannot read without horror ſuch paſſages a * 
the following: “ fi ea rei conditio fit, ubi harenarium 
« teſtem perſonam admittere cogimur, fine tormentis 
c teſtimonio ejus credendum non eſt.” Pandects, lib. det: 
22. 5. 21. and again, tormentis ſubjiciendi ſi plebei fint, « an 
; Code, lib. 4. 20. 15. 1 | = #7 
j (41) See Code de teſtibus, lib. 17. Wood quotes to Þ to th 
this, D. 22. 5. 3. but there is no ſuch authority there. (4 
(42) This extravagant poſition is found in the Pan © th 
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it is im- 
have put 
dings. 

, the . 
mous by 
"Men. of 
ates and 


Ja fortiori the common objections of intereſt 
5 rendered a witneſs incompetent. | 

= Perſons excuſed from attending 1 in Court, and 
who had the privilege of being examined at 

home, or where they reſided at the time, were 

0 very old men, Soldiers on Service, public Miniſ- 

ters or Magiſtrates abroad on the ſervice of their 


beggar 1 
from te country, and other perſons whoſe attendance was 
chile am rendered impracticable by foreign impriſonment, 


or other fituation. 

Having thus enumerated the oevfois excluded 
or excuſed from giving teſtimony, I proceed to 
eſtimate the weight to be given to the evidence 
- of thoſe, who were legally admitted ; this de- 
WT pcnded of courſe on their number, their inte- 
grity, their ſkill, the conſiſtency of the circum- 
5 ſtances, and the contrariety of evidence. 
ills wer t The number of witneſſes was to be mode- 


10t och 
or mor- 
had be- 


ty (42); 


fortioti 


Was er. 


r of - rated and regulated by the good ſenſe and pru- 
it. "NOR | 
dence of the Judge, but it was the well known 
FR rule of the Civil Law, that at leaſt two were 
„required (43). 
renarium wet 9 43) | 
= The 
tormentis | 
ects, lib = ects, lib. 22. 5. 23. © Produci teſtis is non poteſt, qui 
ebei ſint, = © ante in eum reum teſtimonium dixit.” Heineccius 
IE reafonably thinks that the reading ſhould be in eam rem, | 
quotes to = to the ſame matter. | 
y there. (43) © Judices moderentur & eum folum numerum teſ- 
the Pan- = © tum quem neceſſarium eſſe putaverint evocari patian- | 
dect, i g 
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The conſiderations reſpecting the integrity of 
the witneſſes, the regard to be had to the con- 
ſiſtency of circumſtances or negotii qualitas and 
the rules for ballancing oppoſite teſtimonies axe 
dilated upon in the twenty-ſecond book of the 
Pandects, for which I muſt refer the reader to 
the note below (44). . 3 
Ie | After 
« tur, ne effrænata poteſtate ad vexandos homines, ſu- 
« perflua multitudo teſtium protrahatur. Pandects, lib, 
« 22. tit. 5. 1. Ubi numerus teſtium non adicitur, etiam 
duo ſufficiunt, plurium enim elocutio, duorum numero 
« contenta eſt.” ibid. 12. | + | 
c Sanximus, ut unius teſtimonium nemo Judicum in 
« quacunque cauſa facile patiatur admitti, et nunc mani. 
c feſte ſancimus, ut unius omnino teſtis reſponſio non au- 
« diatur etiamſi præclaræ curiz honore præfulgeat. 
Code 4. 20. 8. 

(44) © In teſtimoniis dignitas, fides, mores, gravitas ex- 
« aminanda eſt, D. 22. 5. 2. Teſtium fides diligentur 
« examinanda ideoque in perſona eorum exploranda erunt 
te in primis conditio cujuſque, utrum quis decurio, an pk- 
« beius fit et an honeſtæ inculpatæ vitæ, an vero notatus 
«« quis et reprehenſibilis, an locuples vel egens, ut luer 
« cauſa quid facile admittat vel an inimicus ei pro quo 
« teſtimonium,” D. 5. 3. | N 

« $i teſtes omnes ejuſdem honeſtatis et exeſtimationis 
« ſint, et negotii qualitas et Judicis motus cum his con- 
* currit, ſequenda ſunt omnia teſtimonia; fi vero ex his 

1 « quidam 
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egrity of After the qualifications of witneſſes, and the 
the Con. weight of their teſtimony our next conſideration 
/ttas and is the manner in which they were examined. 
MNIes are Common opinion has always made this to be 


W in ſecret, by depoſitions taken down in writing 
5 by an examiner like the mode in our Eccleſi- 
e tſtical and Equity Courts, yet there is the 
FT ſtrongeſt reaſon to ſuppoſe that this was not the 
WT principle or practice of the Civil Law until the 


k of the 
reader to 


After 


nines, ſu. 


8 


lects, ib. lateſt periods of Rome, and the diſtorting com- 
tur, etiam ments of the Canoniſts ſhew how much they 
m numer Wl were puzzled to torture expreſſions the moſt 
1 ſimple to their oppreſſive purpoſes (45). 
dicum in i Fob The 
INC mani. | | 

o non au- & quidam eorum aliud dixerint, in impari numero, creden- 
fulgeat, dum eſt id quod nature negotii convenit, et quod ini- 


© micitz aut gratiæ ſuſpicione caret, confirmabitque Ju- 


avitas ex- 
liligentur 
nda erunt 
o, an ple- 
Oo notatus 
ut luer 


e quæ rei aptiora et vero proximiora eſſe comperuit; non 
enim ad multitudinem reſpicere oportet, ſed ad ſince- 
85 ram teſtimoniorum fidem, & teſtimonia quibus potius 
lux veritatis adfiſtit.” Pandects 22. f. 21. 


parti prodiderunt, a Judicibus competenter puniuntur,” 


pro quo ibid. 5. 16. Qui falſa in teſtimoniis protulerit, pri- 
= 5 mum quidem de perjurio, deinde de falſi crimine con- 
mans ( yenitur.” Code 4. 20. 13. 

, e ved Gene, ue e 
'O 


examined 


quidam 


« dex motum animi ſui ex argumentis et teſtimoniis et 


« Qui falſo vel varie teſtimonia dixerunt vel utrique 
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The witneſſes might be produced and examin. 
ed three . but Tel production a fourth 
| | dime 


and 3 voce in open Count 8 be apparent to 
eygry reader. All that he ſays about their croſs exami 
nation would be nonſenſe upon any other ſuppoſition, 
I ſhould ſuppoſe from the words of Adrian in the Pan. 
dects, lib. 22. tit. . 3: that the ſame was the pratice u 
kis time, where he ſays K teſtimoniis apud me locus non eſt 

c — teſtibus non teſtinioniis eſſe credendum—ipſos teſtes 
& interrogare ſoleo. But this commentators interpret to 
mean only that the depoſitions were not to be taken ata 
diſtance, but the witneſſes brought up to the Judge, to be 


by him ſtill ſecretly examined. In like manner they 


conſtrue the words of the Novell. go. chapter the lik 
which ſays « teſtium productio non niſi præſente fiat ad. 
c verſarioꝰ to mean only that the parties muſt be preſent 
at the production of the witneſſes, not at their examinatin 
But Heineccius ſeems to me to be of opinion that theſe 
are all forced conſtructions, when he ſays, Hodie tamen 
partes quidem præſentes ſunt teſtibus Jurantibus; ſed ub 
examen inſtituitur ſecedere Jubentur. Qui error Pragm# 
ticorum partim ex male intellecto textu, lib. 14.7 Code, 
tit. partim en prava verſione Novell. 80. Cap. ult, ub 
verba Ka: &xovra: Tav fac rg vertunt ut uidleant Juror: 
zeftes, partim ex Canonico Jure natus videtur. See 


Hein. on 22. lib. Pand. tit. 5. ſee. 132. and again in bis 


Antiq. lib. 4. tit. 17. ſec. 16. audiebantur teſtes non re- 


motis partibus ceu hodie fieri ſolet ex mala intellecta 


Zenonis conſtitutione, lib. 14. Codicis de teſtibus. Where 
| fecretariun 


examin- 
a fourth 
time 
parent to 
fs exami- 
ppoſition, 
the Pan. 
practice in 
us non eft 
pſos' teſtes 
terpret to 
taken ata 


that theſe 
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time was not allowed unleſs upon very peculiar 


1 circumſtances and occaſions, for after three, ex- 
W :minations publication followed (46). 1 


Public written inſtruments. Such were the pub- 
lic acts perfected by Magiſtrates, ---the Cenſors 
tables, the public accounts, — the archives of 
the ſtate, inſtruments atteſted; by Public No- 
taries.—In ſhort, whatever reſted. upon public 
faith and authority, and ſuch documents were 
deemed ſuperior to any living witneſs (47). b 

Oat is. Oaths were voluntary, neceſſary, and 
judicial—the firſt require no explanation, the 
ſecond were impoſed by the Judge upon one 
party at the requeſt of the other, the latter 


Feretarium meaning a Court was miſtaken for a ſecret 


place, and again in the ſame place Heineccius ſays “ Ro- 
«© mani producentem teſtes ſemper adeſſe patiebantur 
« ut eos interrogaret, qua in interrogatione præcipue 
* elucebat oratorum ſolertia. But how will Heineccius 
get over ſuch expreſſions as theſe, * ſi teſtes producens 
« editionem nondum acceperit, neque teſtationes perle- 
gerit, Novell. go. cap. 4. 

(46) See Novell. 90. whoſe title is © ut Cognitis teſti- 
% moniis, quartz productioni teſtium locus non fit” from 
hence our three probatory terms poſſibly our three alle- 
gations. 

(47) Cenſus & monumenta publica, potiora teſtibus 
eſle Senatus cenſuit. Pandects 22. 3. 10. 


agreeing 


fendant was eſtimated at its real value by the 
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agreeing to be determined by it, i. e. the Plaintif 1 


p 
or Defetidant ſaid I will give up the point if my ing 
opponent will ſwear to his cauſe of action; thi: 
but this, as I have obſerved, is evidently and [fun 
totally unlike a ſpecial perſonal anſwer. Judicial Mi (45 

oaths were impoſed by the Judge of his own WR" 
mere motion. The laſt comprehended the fa. nn ® 

pletory (48) adminiſtered to him who had made on! 

but half proof and the purgatory to him again duc 
whom preſumptions and circumſtances militated. star 

The oath ad litem muſt be added, when there i "_ 

715 


was no queſtion about a cauſe of action, but Wy 
only about the value of the thing ſought, which 4 | Juc 
if it had been loſt through the fault of the De 


oath of truth, if by his fraud, at more than its _ 
real value by the oath adfectionis. 5 


(48) I muſt obſerve that Burn and others ſtile theſe „ 0 
differently calling the ſuppletory the neceſſary oath, and - fron 
what I with Heineccius have called the neceſſary they : | Nob 
ſtile the voluntary or deciffve oath. Both of theſe were - Chr 
taken by the Plaintiff, and were ſubdiviſions of the Jus * repe 
jurandum in litem. See Heineccius in Pandectas, pars. i See 
3. ſec. 49. Vet this oath of truth has been ſtrangely Cow 
defined in modern times to mean quite a different thing, vol. 
probably to juſtify the demand of perſonal anſwers I 
Thus Oughton defines it, “quod ſubeunt teſtes de yere riſhi 
ce reſpondendo de poſitionibus, tit. 110. in a note. ully 
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Preſumption. We are ſomewhat ſtartled at fee- 
ing Preſumption ranged among full proofs, but 
this could be meant only of ſuch forcible Pre- 
fumptions as admitted no proof to the contrary: 
49), ſuch were called Preſumptiones Juris & de 
ure. Where it admitted of contrary proof, and 
was drawn from circumſtances not neceſſarily, but 
only iſually attending the fact, ff it was in- 
duced by the law always preſuming it, as for in- 
ſtance, that every man was innocent till the con- 
trary was proved, it was called ſimply præſumptio Ju- 
riß; if it naturally originated in the mind of the 
Judge it was called Præſumptio hominis, for ex- 
the De. ample, the Judge muſt preſume that every father 
> by the would have an affection for his child, 'and vice 
than it: ve that the preſumption was againſt a charge 
| of parricide until proved. 


Plaintif Ml 
nt if my 
action; 
ntly and 
Judicil 
his own 
the ſu- 
ad made 
n againſt 
nilitated. 
len there 
ion, but Wl 
t, Which 
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= (49) Such Sir W. Blackſtone, who here has copied 
from the Civil Law, calls violent preſumptions, Comm. 
Vol. III. ch. 23. p. 371. though he is corrected by Dr. 
Chriſtian, who holds that proof may be admitted to 
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efe were 
the Jus repel all preſumptions whatſoever. See his note ibid. 
las, pars Sce much illuſtration of our doctrine of preſumptions 
ſtrange Cowper's Reports, pages 102. 110. and Fonblanque 
ent thing i vol. 1. p. 319. : | 

anſwers In a late caſe in Ireland between the Vicar and Pa- 
es de vert riſioners of St. Andrews, Dublin, this doctrine was 
dte. fully gone into. 
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Half proof. Though a ſingle witneſs mad: 
but an half proof, yet there were exceptions tg 
this general rule, as if in caſes of / great difficuly 5 
no other evidence could paſſibly be had, ar i 34 ref 
_ unimportant. cauſes, « or where the witneſs wy 
of very extraordinary rank or character (go) : and 
and on the other hand ſometimes a private writ 
ing was no evidence at all, as for inſtance a 
behalf of the writer or party himſelf unleſs pro. 
duced by his adverſary, tho, now ſays Heinee 
clus, 1n Germany a Merchant s books of ac, 
counts rightly and duly kept, authenticated and 1] 
produced ſhall entitle him to have the ſuppleton I q 
oath adminiſtered to him (51) ; and in gener 
where half proof has been made, the ſuppletoy 


huſl 

oath or oath of the party is to be ſuperaddel riag 
to make full proof (52). ( 
The defendant, if he had cauſe during al 3 
theſe proceedings might have reconvened the boo 
plaintiff i. e. filed his croſs bill or libel againf « x 
him, and then both fuits would have gone on 10 
| b | far « f. 

| ( 

(50) Mafcardus de probationibus, lib. 1. Quæſ. 11. 0 
(51) Heineccius in PandeCtas, pars 4. ſec. 134. min 
(52) The caſe of Williams v. Lady Bridget Oſbome are 
is univerſally known. See Strange 80. Burn's Eccle mY 
| gu 


fiaſtical Law, Vol. III. p. go. I have known within 
D 


— ern oo rr een 


chu 9 


eptions u pari paſſit: if he had no ſuch ground, or had 
diffcul 5 er it, his only remedies after ſentence were 
1 . | refitutionem | arc petere (53), actorem ca- 
nm poſulure, judicem falfi aut repetandarum poſe 


eſs made 


mu : tuare, vel dentque interporere appellationem. | 

3 pr) = 47pcals—Reſerving a more full conſideration - 
ſtance a Wy of Appeals for another place (54), I ſhall only 

olefins W take notice here, that Appeals lay in all caſes 

Heiner criminal as well as civil (55), — that an Appeal in- 


« of x erpoſed by one operated for all his fellow-accuſed 
that no appeal lay from an interlocutory, 
ated and ; | I; 

. unless it had the force of a definitive ſentence, 
uppleton WE 

uppletory 


my own practice the ſuppletory oath demanded by 2 
peraddel . | 


huſband who could produce no other * of the mar- 
riage but his wife's letters. 


(53) I have defined the in integrum reflitutio too nar- 
rowly in page 58. It is thus deſcribed in the fourth 
book of the Pandects, title the firſt—** Sub hoc titulo 
« piztor hominibus vel lapſis, vel circumſcriptis ſub- 
© yenit, five metu, — e ſive =tate, five ab- 
s ſentia, five errore.” 


(54) See the Practice of the Canon Law. 
= (55) So ſays Heineecius Wood ſays only in ſence cri- 
N minal, but the words of the Code, 7. 62. 14. and 29. 
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t Oſborne are general, except the cauſe was tried before certain 
n's Eccl- great officers, as the Comes Orientis, or Prefectus Au- 
Jn with f Luſtalis. : 
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or induced a damnum irreparabile ( 56) that aps +4 on 
peals were to be carried not per ſallum, but pre. 


— — 


— 
— — — 
— ̃ͤ — p 


e. 
— 


| if datim to the next ſuperior. (Judge (57)----that iſ 
4 4 | | appeals might be interpoſed viva voce or in 5 | th 
1 Mt writing, and apoſtles or letters diſmiſſory were to Z | ha 
104 be demanded within 30 days---that nothing/ws WW dr 
lh l | to be attempted by the judge below pending the qu 
r appeal, he muſt tranſmit all documents and ue. bu 
i} | ceſſary papers that the judge ad quem was liv cri 


3h ble to great penalties if he did not receive tie 
KP appeal---and that the appeal muſt have. been 5 rec 
mY interpoſed within four days after ſentence, and - 

| proſecuted and finiſhed within a year, which wa 4 pr 
1 called primum fatale, but ſometimes a ſecond yen 5 

called | ſecundum fatale was allowed; this wu as 
4 called terminus juris: but generally a ſhorter time . un 
14 was appointed by the Judge for proſecuting the th. 
ö | appeal, which was called terminus hominis. FE 
1 From the ſupreme power of the Prince 10 
Tk Appeal lay, but he might be prayed to reviey 
| | | his ſentence. Sometimes the Judge below unwil 
| ling to take upon himſelf the weight of a critical 
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| . (56) Hence the ſame rule in the Admiralty which i 5 ö 
1 peculiarly governed by the Civil —_ ann in the 

0 5 Courts Eccleſiaſtical. | 5 
+ | (57) We ſhall fee prefently how and 4 the Cano 
| Law departed from this rule. 
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ddauſe referred it to a ſuperior tribunal, which 


was called relatio. 10270 
Proceedings in Criminal 'Caſes. We have hi- 
therto ſaid nothing of Arreſts, becauſe as we 


have obſerved above, after the cruel method of 


dragging the debtor obtorto collo was relin- 
quiſhed- in all civil caſes, there was no proceſs 


: but ſummons and diſtreſs infinite 58), but in 


criminal we have in the Code gth book, large 
titles, de exhibendss & tranſmittendis reis - de cuſtodia 
reorum, et de privatis carceribus inhibendis, which 


BE ſhew the natural and neceſſary difference in ſuch 
proceedings. 


Public Judgments differed from extraordinary, 


as the latter were inſtituted for crimes not coming 
WW under any ordinary ſpecific denomination, and 
therefore preſented before the general aſſemblies 


(58) Here by the Civil as well as by our Common 
Law the proceſs ended in caſe of injuries without force. 
Blackſtone's Comm. book 3. ch. 19. p. 281. Perhaps 
in actions ex delicto there might have been arreſts, but I 
am uncertain; the following quotation bears that ap- 
pearance. 1 

The law Pætelia Papiria decreed that no one, « nife 
* quz noxam meruiſet donec pænam lueret in compedi- 
bus aut in nervo teneretur.” See Heinec. 2 Antiq. 
p. 151. 


” 0 . | 
Noxa is any maleficium or peccatum. 


of 
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of the dente, by a mode reſembling impeack * 
ments. | OT 
We have obſerved that criminal med of tia cl. 
were of three kinds; for inqui/ition (59) apd dm ” 
_ ciation; however, we muſt. look chiefly to the 05 
Canon Law, the Civil Law, though acquainted th 
with theſe modes of proceeding, ſaying little qc © 
them in detail; . on W it is more ſer 
particular. on 
The right of accuſing and the tem of indith bay 
ments are diſcufled in one title. in the Code, and {cr 
one in the Pandects (60). The perſons forbidden P 
to be proſecutors in their own names were Py 
(59) As to Inquifitions conſult Dig. 1. 18. 13 mw 
Among other inquiſitions thoſe into the conduct of Wl all 
Viceroys, Governors, and Magiſtrates leaving thei 
offices, who were obliged to ſtay in the province fit : 
days after the reſignation of office, are remarkable. ( 5 
1. 49. 1. As to denunciations or official information 1 
given in to Magiſtrates and Preſidents of * 3 
See C. 9. 2. 7. if e A 
(60) De accuſationibus & inſcriptionibus. Dig. 4 bebi 
2. Code 9. 2. Lord Kaims faith, that the oath of & * 
lumny not being ſufficient to reſtrain falſe accuſers, the 3 
were obliged to indorſe their names on the bill of in- ortu: 
dictment, thence called inſcriptio, and ſo became liable to ceris 


a lex talionis. 


women, 


138. 1þ 
nduct af 
ing their I 
vince fit 
r kable. C. 


an antecategoria or eroſs indictment. 


. all times (61). 


W ccris perimatur. 9. Code, tit. 4. de cuftodia reorum. 


women, and minors, (except in treaſon, ſacrilege. 


E or murder of their relations), perſons of infamous 
character, freedmen againſt their patrons, ſlaves 


except for the murder of their maſters ; the ac- 
cuſed therefore might object to the capacity of 
the accuſer, and if he had ground might prefer 
The in- 
ſcription or indictment required a particular and 


W accurate deſcription of the crime, the perſon, 
the place, and the time, and it was to be ſub- 


{cribed by the accuſer, that he might be 270 


W puniſhed for a falſe accuſation. 


The proſecution began by in Jus Vocatione, as 


did a civil ſuit, but here the power of actually 


arreſting the party continued to be the law at 
The next ſtep was aſking 


(61) Humanity will be pleaſed with the following 
priſon regulations. Statim debet quzſtio fieri, ut noxi- 
us puniatur, innocens abſolvatur; reum non per ferreas 
manicas & hwrentes offibus mitti oportet, ſed prolixi- 
ores catenas ſi crimims qualitas catenas poſtulaverit, ut 


3 | eruciatio deſit. Nec vero ſedis intimæ tenebras pati de- 


bebit, ſed uſurpata luce vegetari, et ubi non gemina- 
yerit cuſtodiam, in veſtibulis carcerum & ſalubribus 


bcis recipi : ac revertente iterum die, ad primum ſolis 


ortum illico ad publicum lumen educi, ne pænis car- 


leave 
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of ſeveral days to prepare for his defence. His 
defence being gone through, tables of wax wen 
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leave from the Court to bring the charge, #omey 
deferre. The party appearing on the appointed 
day, the Accuſer preferred his indictment ſub- 
ſcribed with his own name.---The Court then 
appointed a day for the trial uſually at the in- 
terval of thirty days. The Accuſed then chang- 
ed his dreſs and ſought for patrons, and if on 
the day appointed he did not appear, he was 
exiled. The trial ſometimes laſted ſeveral days, 
one day being often given to the Accuſer to 
produce his proofs, another to ſpeak to evi- 
dence, and then the Accuſed had {till an interval 


given to the Judices, who wrote on them 4, 
1. e. Abſokvo---C, 1. e. Condemno, or, N. L. i. e. 
Non Liquet--the Majority prevailed, and then 
the Prætor or his Subſtitute pronounced ſen- 
tence. ave 
The venerability of the Magiſtrates who thus 
pronounced ſentence was guarded by their cha- 
racter, and by their oaths, though the Hatter 
in proceſs of time, were ſadly perverted (62). 

| The 


* 


(62) Originally they ſwore that they wauld judge Wi 
cum veritate & legum obſervatione, Code 3. 1. 14. hut | 5 
latterly ſe facturos ſecundum id quod fuerit Juſtius & 
melius, the latter word left infinite latitude, ibid. in 5 


Auth. 


/ 
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N 0 L 
IS. FOWL: TY END 2h OE ESO o 
A IT nn 0 ON CLERIC 


= The compariſon of the Prætor in the Roman 
WT ibunal to the modern Chancellor is in many 
Wo: c(pects fair, but the latter name has riſen to 
Wcminence only ſince the Exſtinction of the Ro- 
XZ man Empire ; Chancellor at Rome was the title 
Wor a very inferior officer (63). 


5e, Homey 
ppointed 
ent ſub- 
urt then 
t the in- 


n chang- 


nd if on I am ſorry that it is impoſſible, from want of 
he was 5 ſpace to give here a detailed account of the 
ral days, ranks of Advocates, and regulations (64) reſpect- 
cuſer to ing 
to evi- WE | : 
. Auth. The law in Nov. 124. that the litigants ſhould 
interval 


ire nothing to the Judges, means to the Judices or Jury, 


N His - who however claimed (as our Juries do) a ſmall payment 
vax Were 5 or their trouble, called fportula, though they do not 
them 4, ſeem to have imitated our cuſtom of giving it in cha- 
ik . rity. 

and then RR (63) Cancallarius was a W in the Emperor's 


- palace. This word fo humble in its origin, has by a 
ET ſingular fortune riſen into the title of the firſt great of- 
ce of ſtate in the monarchies of Europe, ſays Gibbon, 
- Vol. I. p. 351. in a note. 
5 (64) Some of them however I cannot ei from 
Noopying, which may be found in the ſixth title of the 
(62). 55 fourth book of the Code. Ante omnia autem univerſi ad- 
The 5 vocati ita præbeant patrocinia Jurgantibus, ut non ul- 
ald judge 5 ra quam litium poſcit utilitas, in licentiam convician- 
3 1 di, & maledicendi temeritatem prorumpant, nam ſi quis 
co procax fuerit, ut non ratione ſed probris, putet eſſe 


Juſtius & | 5 55 . 
eertandum, opinionis ſuæ imminutionem patietur. 


ibid. in = 
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ing them and Proctors in the Roman Court, 
The Lawyer who would take the trouble to p. 
.ruſe the 2nd book of the Code from the ſixth t E 

the thirteenth titles incluſive, which are upon Þ 
this ſubject would certainly derive much anmſe. 
ment therefrom ; his curiofity would be gratifiel E 


with the various ranks and arrangements, hi 


pride would be flattered with the honourabt 5 


diſtinctions beſtowed upon them, (65) and hi 


judgment Wn 


_ Nullum cum litigatore contractum ineat advocatu, 5 
Nemo ex induſtria protrahat Jurgium. Quiſquis ] 
eſſe cauſidicus, non idem in eodem negotio ſit advocatuſſl 
| & Judex. fi ſub ſpecie honorarii, quod advocato uſquiſ 5 
ad certum modum deberi potuiſſet, ſi qui adyocatorun + 
exiſtimationi ſuæ immenſa & illicita compendia pretullM 
ſe ſub nomine honorariorum poſcentes fuerint inventi, i T 


hoc profeſſione penitus arceantur. 


(65) The Bar was a ſure path to b aftert : 
certain number of years of honourable ſervice, the X 
vocates roſe of courſe to certain honours, if not prof 
of no ſmall eſtimation ; for they were dignified with tt F 
title of Counts, as appears from the following extra 


from the Eighth title of the ſecond book of the Code i T 
its firſt order or decree, which is very remarkable, al 4 | 
begins thus“ Suggeſtionem viri Illuſtris, Comitis terut - | 
« privatarum & proconſulis Aſiæ diximus admittendan: a 
per quam noſtræ ſerenitatis auribus intimavit, fori fi 7 
6 advoran 
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"= Coin - judgment would be pleaſed with the order and 
ble to pe We ſyſtem of the ſociety. 
ne ſixth to 5 
ch amuſe. 4 advocatos petitione magnopere poſtulaſſe, ut, poſtquam 
e gratiff ( advocationis depoſuerint officium, uuumquemque eo- 
nents, his . | & rum, qui in præſenti ſunt, vel poſtea matriculis eorum 

ue pro tempore fuerint inſerti, clariſſimi primi ordinis Co- 


Fs „ mitic perfrui dignitate; quatenus et tempore quietis 
5) and hi ( fructum præteritorum laborum conſequantur, proque 


judgment N : 


It 


d fde atque induſtria erga clientes ſuos comprobata, a 
« private conditionis hominum multitudine ſegregati, 
« clariſſimis merito connumerentur”, 


Mr. Gibbon in his 17th Chapter thus deſcribes the ho- 
nors atid profits of the har at Rome, „ after a regular 
« courſe of education which laſted five years the ſtudents 
&« of this lucrative ſcience diſperſed themſelyes through 
« the provinces in ſearch of fortune and honours ; nor 
W © nor could they want an inexhauſtible ſupply of buſi- 
. : | © neſs in a great and corrupted Empire, The Court of 
ent; aft W © the Prætorian Præfect of the Eaſt alone, could furniſh 
vice, the 6 E employment for 150 Advocates, The firſt experis 

not profi ment was made of Judicial talents, by appointing them 
ied with th . «. to act occaſionally as ofzffors to the Magiſtrates; from 
ing erm 5 * thence they were often raiſed to preſide in the tribunals 
the Code i 5 before which they had pleaded. They obtained the 
rkable, al 5 Government of a Province, and by the aid of merit 
mitis terut reputation and favour aſcended, by ſucceſſive ſteps, to 
mittendan S « the illuſtrious dignities of the ſtate: In the practice 
vit, for WW + of the bar theſe men had conſidered reaſon as the in- 
6 advocan 8 2 ſtrument 


advocatu | : 
viſquis w 
it advocatu 
ocato uſq 
dyocatorun 3 p 
dia pretui 
t invent, u 
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14 It is ſtrange that Lord Kaims ſniould ſay there 
| | 1100 was not among theſe Barriſters any Calumniaty 

| i | 

[ 

| 


| HPublicus, any office reſembling that of our At. 1 la 
| torney General, or of the Kings Advocate in 3 D 


— 


Scotland. Of the Public Accuſer, a term ſine WA 

adopted by the French, we find mention both h t! 
Cicero and Pliny, (66) and in later times we hea be 
of the Advocatus Fiſci, (67) whodefended the cauſe 5 be 


. 
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& ſtrument of diſpute *, they interpeted the laws accord 15 pr 
« ing to the diCtates of private intereſt, the ſame pern WW na 
I 3th c cious habits might ſtill adhere to their characters in th s lei 
1 « public adminiſtration of the ſtate.” —the paſſage is to M8 © 
| long to allow further tranſcribing. 5 
(66) Cic. pro Roſc.—Plin. Epiſ. 3. 17. gee alſo Ha. 

nec. Antiq. lib. 4. 18. 17. 
(67) See Code 2. 9. 4. and 10. 11. 5. There wasn 
65 Advocate or Proctor of the Exchequer, ſaith Wood, 5 
| | 305. who had a falary from the public. Their dut z 
| was to manage the cauſes of the Prince and the pubis I 

and to proſecute crimes. 


Mr. Gibbon here ſeems to think that the technical mode of thus 

ing of the mere Lawyer is not more accomodated to the extend Wn 

ſphere of a Stateſman's contemplations, than his technical phraſes t. x 

the language of an Orator. No leſs men than Mr, Burke and . = | 

Fox ſeem to have adopted this idea on Mr. Haſting's trial, too much - | 

;uſtified at the moment by the part which the bar had taken ov tit E 

queſtion whether a Parliamentary Impeachment ceaſed by a diffou Wa 

| on; we muſt allow at leaſt many illuſtrious exceptiops, among the for 5 
|| | moſt in England, Lord Somers; in Ireland, the late Chief Bars E 


Ws Þ Yurgh. 1 
3 | 0 


5 MIL LW 63? 
ſay ther F- of the Treaſury: We find alſo in the Court of the 


Jalunninn WS Eaſt (68) a Primatem' Advocatum, ſuch as in Ire- 
f our At. z land is ſtilled Prime Serjeant, and in Scotland 
lvocate in 3 Dean of the Faculty. See Code: 2. 8. 3. 
term fine I have been ſilent as to Impeachments before 
n both in the People, or accuſations in the Senate. They 
23 we heir : . bear no relation- to modern practice, and long 
the cauſe i before the times of Juſtinian they were no more. 
1 rue following Conſtitution of the Emperor Leo 
as accon. put an end even to any affected ſhare of the Se- 
ſame pemi. 
Cters in the 


E leſſon to all Senates. Its title is (69) Ne am- 
[age is to WE 


« plins Senatus conſulta fiant, and it ſays Quem- 
« admodum et in aliis legibus, quæ ad commu- 
WF © nem rerum uſum nihil conferunt, fecimus; 
5 * ut eas tanquam ſupervacaneas e legum cor- 


ee alſo Hei. 


here was u 
Wood, pore ſubduceremus; ita hic quoque facientes 
Their duty 


the public 5 | (658) The whole Empire was divided into thirty-ſive 
military commanderies, All theſe commanders were 
VDuces or Dukes, ſome only of them were Counts, which 


mode of thin. WF was a ſuperior title invented in the Court of Conſtantine, 
the extende! WW 
ical phraſes JW 
urke and . . | 
-ial, too mud WR 
taken on ti: 
y a diffolut- E | 
nong the fort 5 
Chief E. 


of the Empire ſounds ſo highly in Germany, which af- 


to repreſent the Eaſtern. 
(69) Imp. Leonis conſt, 78. 


7 "7 


fects to repreſent the Weſtern Empire, as Ruſſia doth. 


WE nators in the Legiſlature, and is a melancholy 


Among theſe the Count of the Eaſt, Comes Orientis _ 
ſeems to have been moſt conſpicuous; hence a Count 
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| «46. cavity inutilis illa eſſe judicari debeat.” Hes. 


i * cerni_ ſancimus, Nam, ex quo Senatoriam ad. 


ey 
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ce cam legem quæ Senatoribus ferendarum legun 
« poteſtatem facit, e legum quaſi republica {. M 


* miniftrationem imperatoria majeſtas ſibi vindi. 


ven grant that poſterity may never hear ſuch; 
ſentence of inutility pronounced upon our great 
Councils of the Nation ! 
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ſibi vindi- 
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our great 
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Chapter the Third. 


PRACTICE OF THE CANON LAW. 


THE Canon Law fo entirely took for its mo- 


del the Civil, in order, arrangement, rules, prin- 


ciples and practice, except where Papal ambi- 
tion thought it neceſſary to ſuperadd, or Clerical 
ingenuity found it uſeful to miſinterpret, that 1 
ſhall only cull out ſome few inſtances of varia- 
tion, on topics by it better illuſtrated, applica- 
ble to our preſent purpoſe, and relative to mo- 
dern practice. I did not proffer to lecture on 
the Canon Law, and ſhall therefore ſlightly 
ſweep along its verge, (1) and from this humble 

bark, 


(1) I am the leſs anxious on this ſubject, as it has 


been ſo admirably abridged by Mr. Reeves in his fourth 
yolume, chap. 3. 


For 


mine, omnia Judicia extraordinaria efle dicuntur; * 
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bark, notice ſome of the prominent features of But 
this vaſt continent, from afar. 1 by the 
Judicia, judgments, trials, or actions (2) were cal 
by them divided as by the Civilians into Civil N mary. 
and Criminal: the former into rea! and per e The 
alſo into petitory for the property——poſeſory il Wl tri di 
only about the poſſeſſion; again into univerſal as N the pre 
if an heir ſued for the whole eſtate——Generd 2 were n 
as if a partner ſued for a particular portion of 5 cleſiaſt 
property, and Augular, as if the ſuit was to be WR Uſurio 
for a ſingle ſpecific thing, as a horſe, or a piece 3 except 
of plate; a fourth diviſion was into double and WW 2udacic 
angle as the one or both parties might be con- 3 one per 
fidered as Complainants or Plaintiffs, and a fifth WW of App 
known alſo to the Civilians was into ordinary before uſtice 


WES 
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the Judices and Magiſtrates and extraordinary be- 
fore the Magiſtrates only, but with the Canonifts 
all judgments were extraordinary, and ſo indeed 


they were in the later times of the Empire (4. 
But 


from tl. 
delayed 
3 was ta 
W by Ecc] 
W to renc 

E puniſhr 
For the difference between cauſa—controverſia—li: x 
2n/tantia. See Doujat in Lancellotum, p. 3. 

(2) Judicium eſt legitima five ordinata rei inter ar. 
torem & reum controverſæ apud competentem judicen 
diſceptatio, ſive cognitio & deciſio. 

(3) Quia abolito Magiſtratuum & Fudicum diſer- 


5 other we 
WT he Can 
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CANON LAW. 13 


But the diviſions of Judicia moſt dwelt upon 


es of 

by the Canoniſts were into Civil and Eccleſiaſti- 
were cal Ordinary and delegated—Plenary and Sum- 
Civil N mary. 
en The encroachments of the Canon Law in the 
eit 6 diviſion are more curious than important in 
ſal as | de preſent enlightened day. Laymen, it is true, 


ener were not in general to be convened before the Ec- 
on of 3 L | -catical tribunal; but Matrimonial cauſes, 
to be ſurious offences, Perjury and the like, were 
piece g en even as to Laymen: and by one moſt 
e and | $-udacious {weeping proviſion the Canoniſts at 
> con- ¶ one period attempted to make themſelves Courts 
fifth 6 Appeal in all caſes, viz. where in their opinions 
before ö juſtice could not, or had not been obtained 
ry be- from the Secular Tribunals, or had been by them 


'oniſtz E = With reſpe& to Clerics, effeQtual care 
ndeed was taken that they ſhould always be tried 
e (3). L:; Eccleſiaſtical Judges, and if they attempted 

But . to renounce this privilege, depofition was their 
I Punishment, nor could the queſtion whether 
* | 
? other words, when Judices or Juries were aboliſhed. 
be Canoniſts ſometimes ſpeak however of ordinary and 
Wee *traordinary judgments, meaning by the former thoſe 
l WPciore ordinary, by the latter before delegated Judges. 


Vor. TE, 1 they 


iter aC- 
udicem 


diſer- 
ur; in 


other 
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the Defendant drew the cauſe to the Seculy 
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they were Clerks or not, be determined but hy 
the Eccleſiaſtical Judge; however, if the contro i 
verſy was between a Layman and a Clergymm, 
the general maxim Actor ſequitur forum rei pe. 
vailed, and the Layman if he happened to be 


Wc del 
the ab 
Wdced 

comm. 
2 terwar 
1 ſelves! 
f yet th 
chem 
4 forcing 


Tribunal. | 
Ordinary and Delegated An ordinary Judge i 
defined, one who acts in his own right, (vel ſupe 
rioris beneficio univerſalem Juriſdictionem exe. | | of cou 
cere poteſt), as a Biſhop, Archbiſhop, Legate; 2 diction 
Extraordinary or delegated, he to whom a cauk L The 
is committed, by another having authority ſo i ; death 0 
A W perſons 
The ordinary Judge may hold his court ul made f 
any part of his diſtrict, a Biſhop, E. G. in an uppoſe 


part of his dioceſe ; if the power of judicatur * 
W claring 


time it 
7 challen 
W chailen, 
Wes, if x 
Vas, tl 
me del 


; ſelf (5) 


(4) The Delegate of the Pope, or of the Cron 
might ſubdelegate but no other could. A Vicar & 
neral or Chancellor appointing a Surrogate is not ſubd 
tegating for he is an Ordinary Judge. I formerly thou 
that Aſſeſſors, and Commiſſions of Adjuncts, origin 
ed with the Canon Law, but have ſince found them 
the Civil. Aſſeſſors are not unknown to us. Thus i 


Archbiſhop of Canterbury to deprive the Biſhop of 


David's, took fix Aſſeſſors; Maſters in Chancery : 
called by Fleta Collaterales and Socii of the Chancela 


1 
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but pe delegated to ſeveral, without a proviſion for 
contro the abſence of any, all muſt act to make the 
gyman, I deed valid; ſome of them undertaking the 
rei pre ¶ ¶commiſſion, thoſe who declined could not af- 
| to be terwards interfere. They were to confine them- 
Secular Neelves ſtrictly to the limits of their commiſſion, 
7 yet though that commiſſion omitted to give 
Judge i 5 them a power of puniſhing contempts or en- 
rel ſupe W forcing the attendance of witneſſes, it followed 
m ever. 2 of courſe, as neceſſarily inherent in their juriſ- 
Lepate: iction. 
2 cad The delegation terminated, by revocation, by 
ity ſo to cath of the delegators, or of all of the delegated 


7 perſons, unleſs in the latter caſe proviſion was 
court uM ; ; ; 
„ 0 # ſuppoſe from a peſtilence ; by execution of their 
dicatulentence, for then they are functi officio; by de- 
W claring themſelves incompetent; by lapſe of 
time if it were limited; by being recuſed or 


E Crom 5 
Vicar G challenged, the trial of which recuſation or 
zot ſube challenge was to be before their fellow Judg- 


es, if no objection was made to them if there 
Vas, then before arbiters or triers, or if it were 
1 them i the delegate of a Biſhop, before the Biſhop him- 
Thus il elf (5). | 
hop of vB 

ncery "i 


zancello. 


y thougl 
origi 


% Plenary 


's) By the Civil Law an Ordinary Judge could not 
| TY Tf be 


W :nade for the reſt proceeding ; by inability as 


—— ad-hoc 
- ———ä—— —  COOCIPIIINS 
— — * 


76 PRACTICE OF THE 


Plenary proceeding if 


Plenary and Summary— 


were thoſe in which the ſolemn and accurate i EE 
Judicial order was obſerved, a formal libel, F 3 
a regular conteſtation of ſuit, concluſion, &. Prov 
& c. Summary, in which all this was unnecel. Wi the 
fary, and the proceedings were de plano, fine Wi * 
ſtrepitu & figura Judiciali, in which dilatoria ent 
and exceptions were by all means to be di pre 
couraged, and even holidays did not interrup 5 but 
the courſe of juſtice, (6) and thus in the fil : Gon 
ages of the Church were Eccleſiaſtical eau of h 
generally conducted; and ſuch at all times ve ont 
cauſes of elections, thoſe nen and mi. 3 1 
ny others. | W octti 
Whatever the ſpecies of Juriſdiction, the msf tran 
thod of bringing the party before the tribunl L POT 
of Juſtice appears to have been by ſummoꝶ f 4 
and not by arreſt; (5) and in ſome moden 5 Pane 
Tribunals one peremptory citation inſtead d E 
| S 
be recuſed.—A Delegate might, even without aſſignin 5 10 
cauſe, which further confirms the notion of the Ron 3 (9) 
Jury. W (0 
(6) See the Clementine conſtitutions, cap. alt. & certa 
verb. ſignificat. E & de 
(7) In jus vocatur reus, non veterum Romanoru eento, 
more (quo, niſi fidejuſſorem daret, invitus in jus tral 5 (11 
batur) ſed citatione. Doujat, p. 25. Work 
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three citations known to the- Romans, appears to 
be the practice: (8) but the party's appear- 
ance was excuſed if he was cited out of his 
| province or the Judges juriſdiction, (9) or if 
the place was inſecure through war or peſtilence, 
or the time abfurdly ſhort; or if he was pre- 
vented by ſickneſs, or his adverſary, or cited be- 
| fore a higher Tribunal; and if the Judge had 
but delegated power, he muſt inſert in the cita- 
tion the tenor of his commiſſion, and the ſite 
of his Tribunal, which was not incumbent up 
on the known ordinary juriſdictions. 

The party on the way might ſtay the ſuit by 
getting his opponent to agree to a pactum or 
tranſactio (10) or to leave the matter to arbi- 
trration; and here it is to be obſerved that ex 
| undo pacto competit actio was a principle of the 
Canon Law (11). 


5 3 n . os Þ A FS J A e © \ wah I K + % > N ; * i 
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(8) In Camera imperiali. Gail 1. Obf. 51. No. 
10. 

(9) As with us, if he be cited out of his dioceſe. 

(10) Differt a pacto tranſactio, quod cum pactum de re 
certa & indubitata & plerumque gratis fiat, Tranſactio 
& de dubia ac lite incerta, nec niſi aliquo dato, vel re- 
tento, aut promiſſo. Doujat in Lancelm. 
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(11) Contrary to the Civil Law. See Vol. I. of this 
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If the party contumaciouſly abſented himſelf, 
his contumacy was variouſly puniſhed, ſome. 
times by a decree againſt him for the matter 
in conteſt, ſometimes by fine or ſequeſtration, 
or miſſio in bona, This laſt method in real ac. 
tions put the Plantiff into poſſeſſion of the thing 
in queſtion, which after a year was not reyoca- 
ble by any ſubmiſhon—1n perſonal gave him the 
_ cuſtody of ſome property of Defendants, equi. 
valent to his demand, which was reducible ir- 
to poſſeſſion at the end of a year by a ſean: 
dum decretum, (which in a real action was not 
neceſſary,) leaving the mere right only diſputa. 
ble by the party; there was no miſſio in bona 
in ſuits about benefices, and latterly bail or ſecui. 
ties were always taken in lieu of it. 

The party appearing might appoint a Proc- 
tor, (as might his adverſary,) who muſt have 
bean above the age of 25 (12). Any perſon 
might be a Proctor, whether Clerk or Layman 
(Biſhops and Prieſts excepted,) and any perſon 
above 14 might appoint a Proctor, but if un- 
der that age the Biſhop or his official mul 


apo 
F | Prot 
Ne, 5 
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diitute 
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och p 
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ration 


43) 
ntors 0 
5 poral Cc 
3 e)! 
(12) The canon law diſtinguiſhed between a Produ rum ita! 
ad negotia, and one ad litet, the former might be at 17 ; fit, Gai 
The Civil Law made no ſuch diſtinCtion, F tionis no 

Pp. 27. 


int . 
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L ppoint for him a Curator of ſuit (13). The 
W Proctor or Proctors muſt not exceed their pow- 
5 ers, and a general proxy could not enable them 
to do things, which plainly required a ſpecial 
1 authority; for inſtance to compromiſe,, they muſt 
E have a ſpecial proxy, and they could not ſub- 
Wiitute others until after conteſtation of ſuit, 
unleſs their original proxy ſpecially gave them 
4 ſuch powers, and ſuch ſpecial liberty was neceſſa- 
- ry even to recall the ſubſtitutes already appointed. 
3 The Proctor might be recalled expreſsly or tacit- 
I ly, or by the principal's undertaking the buſineſs 
W himſelf, and even after conteſtation of ſuit by 
Wthe death of his employer, if that employer were 
I a Biſhop, or a ſuperior of a religious houſe. 

W The ancient accuracy of the Civil Law in 
. editing the action or ſuit being done away, the 
W(:4) Canon only required in the libel a plain nar- 


equi. 
ble ir. 
a ſecun- 
"as not 
iſputs- | 
1 bona 
ſec 


Proc. 
ſt have 


erſon : 
„ ation of the fact. The libel being put in, the 
perlor (13) This is the caſe with us; but in France, Cu- 


if un- 
mulſt 


3 rators of ſuit could only be appointed by the Tem- 
8 poral Courts. 

(4) Jure Pontificio uſu confirmato hodie ſufficit, fac- 
3 tum ita narrari, ut ex ea aliqua actio commode elici poſ- 
ft. Gail Obſ. 61. N. 2. nec neceſſe eſt, ut olim, ac- 
F tionis nomen edi. Vid. Vulteium in Corvinum, lib. 2. 
F (cap. 27. Several actions might be joined in the ſame 
bel. 


Procto 


at I} 


point 


* other 
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other party, if he had foundation for it, migh 
reconvene. 
The analyſis of the pleadings being nearly fimi 
lar to that in the Civil, I haſten to proofs on whid 
the Canon Law has ſome peculiar proviſions (ig 
And here I muſt obſerve, that by the ancien 
Canon Law, after conteſtation of ſuit, the lib 
did not then, as it doth now, wear an articulat 
form, and was not divided into ſeparate headz 
charges, clauſes or articles, like the preſent |: 
bel of the Spiritual Court, but proceeded in one 
continued narration like a bill in Chancery, and 
was all repeated over again under the name of po- 
ſitions, and articles, —po/itions, meaning thol 
parts to which the adverſary's anſwer was k. 
quired ; articles, thoſe which the party intended 
to ſupport and prove by witneſſes (16): but i 
modern times to fave this repetition, the libel 
itſelf was ab origine formed articulatim. 

_ Proofs were made according to the Cana 
Law, by witneſſes, inſtruments, oaths, inſpec- 
tion, notoriety, ſuſpicion and fame. The wit 
neſſes were to be ſworn, and if they refuſed to 


(15) TI have already given my reaſons for thinking thi 
_ perſonal anſwers were created by the Canon Law; ants, 
p. 45- in a note. 

(16) See ante p. 18. 
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W give teſtimony, were liable to excommunication. 
W The witneſſes were to be in number two at leaſt 
to ſupply proof or to impeach teſtimony, but 
W one was ſufficient to impede an act, as for in- 
W ſtance, the repetition of baptiſm, or the con- 
tracting of marriage. More than two were re- 
W quired to condemn a Biſhop or a Clerk and in 
W Canonical purgation, but the poſſible number in 
any caſe was limited by reaſon and by law, firſt 
to forty, afterwards to ten; for by the ancient 
Civil Law, 120 witneſſes were ſometimes ſuffer- 
ed to be produced, an abſurd number, more 
likely to c/oud than to elucidate the truth, The 
E witnefſes were in ſtrictneſs to be examined by 

the Judge himſelf, but on occaſion he might 
delegate a Notary Public, or even a private per- 
ton, to be the examiner (17). 


1c libel 


nn examiner but the Judge himſelf, or at leaſt ſome one 


Cant W poſſeſſed of juriſdiction. 

inſper. BR The Canon Law ſuppoſes the Judge by examining 
je wit. the witneſs himſelf to give to the trial all the benefit 
1ed o of a croſs-examination, for it ſays, “ illud quoque ſubti- 


« liter animadvertere non omittet, quo vultu, qua conſtan- 
© tia, quave animi trepidatione teſtes deponant, cum in 
« terdum ex his, vel ipſis invitis teſtibus, magis quam ex 
verborum ſerie veritas eluceſcat. 


vol. 1. U Slaves 


ng that 
; ante 


git 


(17) The Civil Law did not admit any perſon to be 
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| Slaves. EF not be witneſſes, nor could yo, 
men unleſs in caſes of ſimony, that 2 
crimes in the eyes of the Canoniſts (18). 
Secular Clerks were eaſily excuſed from n. 
teſtimony, and the Regular Clergy in Crimina 
caſes were not allowed to be witnefles without 
licence from their ſuperiors, and if they neglet: 
.ed a ſummons in Civil Cauſes, could only be 
mulcted in ſome flight fine or penalty (19). 


(18) The reaſon given for excluding ſlaves doth not 
want plauſibility ; Status Servilis animum deprimit, & 
timori, adulationi, ac mendacio, facit obnoxium. Woulf 
to heaven that in all times of terror or of torture the 
exiſting tribunals would remember this deſcription d 
evidence coming from minds depreſſed. 

The objection to women was barbarous and abſurd— 
the old adage was introduced, Varium & Muti 
% ſemper feemina,” but above all a woman could not be: 
witneſs againſt a Clergyman. 
| The credit given to a Notary Public by the Canon 
Law, and in modern times by all the courts of the Con- 
tinent, goes far beyond our ideas in England and Ireland. 
In a curious note of the late eminent Dr. Beaver, com. 
municated to me moſt kindly by a highly reſpecdel 
P relate, the Biſhop of Kilmore, he mentions an inſtance 
in which a cauſe had been loft before Sir George Hay, 
. becauſe a Notary Public in France thought it an indy- 
nity to him to be examined upon oath. 

(19) For inſtance, ſays Corvinus, by ſeizing their 
horſe, F they have one. 
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Jews, Pagans, Heretics, and Infidels were not 


aamitted to give teſtimony againſt a Chriſtian. 
| Domeſtics were excluded, and ſo were relations 
to an abſurdly remote degree, and no man was 
allowed to give teſtimony in a cauſe in which 
he had been Advocate or Proctor; if a Judge 
S was wanted as a witneſs, another muſt be ſub» 


ſtituted in his place; three delays dilatory or 


| probatory terms were given for the production of 
E witneſſes, but not a fourth without the oath 


of the party, that he did not craftily ſeek any 


delay, and did not know of theſe witneſſes be- 
fore, and that he was not acquainted with the de- 
poſitions already given. | | 


Publication having paſſed, no witneſſes could 


Joe produced to the articles already exhibited, 


but they might to new matter both in the ori- 
ginal cauſe and the cauſe of appeal (20). 
No exception could be put in to the perſon 


of a witneſs after publication, unleſs it appeared 


that it had ſubſequently eome to the party's 


knowledge, or he {wore at leaſt that he did 


20) Non ſuper iifdem articulis, nec directo contrariis, 


ſed novis ex veteribus pendentibus, modo non obſtet 
@ publicatio teſtium—-but this ſhall be further explained in 
me next chapter, | 
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not oppoſe it with fraudulent or dilatory iu 


The Canon Law ſeems to have introduced the 


rule u teſtem teſtes & in hos, ſed non datur ul, 


that is, the witneſſes brought to ſupport an er. 
ception to credit and who impeach the origind 


teſtimonies, may themſelves have their credi 


impeached ; but this conteſt ſhall go no furthe, 
non licet examinare teſtes reprobatorios reprobatori. 
rum. The Judge might repeat and 1nterrogat: 
the witneſs down to giving ſentence at al 
times to ſatisfy himſelf, and the witneſs might 
correct his ſayings if he did it immediately, 
but I do not find mention of that modern pri 
vilege of the witneſs of being repeated after i 
length of time (21). 

Written inſtruments might be exhibited exe 
after publication, provided it was before conc 


ion in the cauſe, but a diſtinction was taken be 
tween thoſe public and authentic, and thei 


private. Of the former kind were public att 
monuments, judicial records, inſtruments at 


thenticated by a Notary Public; to theſe ful 


(21) A Layman could not be a witneſs againſt a Cl 


gyman. Examining witneſſes in perpetuam rei memrut 


ſeems to have been introduced by the Canon Lau; 


witneſſes by the Canon Law might be reprobated alt! 


an appeal, not ſo by the Civil. 
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credit was given, and if authenticated by a Judge 


no proof could be admitted to the contrary, as 
with us the party's only plea would be Nl tie! 
Record, but proofs might be admitted in oppo- 
ſition to the ſeal of a Notary Public. Private 


F inſtruments were ſuch as books of account, re- 


ceipts, letters and the like. | 

Concluſion in the cauſe was ſaid to be cum a 
partibus, omnibus probationtbus renuntiatum fuerit, 
when the parties renounced all further proba- 


E tory terms, declaring * had no more evi- 


| dence to produce. 
And this form called concluſion, Maranta and 


| Gail and all writers agree not to be by the 
Canon Law de ſub/tantia proceſſus (22) ſo as that the 
E want of it ſhould nullify or vitiate the proceed- 
ings, but rather to have been introduced by 


cuſtom, and ratified by being recogniſed in the 
Clementine Conſtitutions ; (23) for the Civil Law 
does not ſeem to have known any ſuch form. 
However in modern practice Gail ſays that the 


(22) Gail, lib. 1. Obſ. 167. Maranta, part 6. p. 358. 
(23) I would recommend to the reader the peruſal of 
this part of the Clementine Conſtitutions viz. One chap- 


* 


| ter, it is not long, of the book de Verborum Signiſicatione. 


Ch. 2d. while it purports principally to explain the 


meaning of the term ſummary proceedings, gives the 
feeds and origin of all modern practice in a few words. 


Imperial 


2 83 2 
3. „ e * 
— ABR . 


3865 PRACTICE OF THE 
Imperial Chamber confiders a legitimate cONCMyfun 


as indiſpenſably requiſite, and ſo it ſeems to be 
conſidered in our Courts, in Plenary Cauſes, . 
Sentence was to be pronounced by the Judge 


himſelf, for none but a Biſhop could appoint x 


ſubſtitute, and ridiculous to ſay the very -pol- 
ture of fitting was made eſſential to the validity 
of the ſentence, quia ſeſſio quieto & meditayi 
conventt, It Ordinary Judges were equally di. 
vided, ſentence was given for the Defendant 
unleſs the Plaintiff's was the favourable fide 
—if delegated, the delegator was to decide, 


The Judge muſt give ſentence according to the 


laws, even the Pope himſelf, with an admirable 


exception as to his holineſs, viz. uf attquid cauſa 
uecelſitatis & utilitatis diſpenſative duxerit flatuen- 


dum. | 

Appeals. Appeals muſt be brought within ten 
days, otherwiſe the ſentence paſſed in rem judi. 
catam, unleſs in matrimonial cauſes, and a few 
others. By the Canon Law, the party might 
appeal exrrajudicially, even from an apprehended 
grievance, or before the threatened ſuit was 
commenced, which was called provocation; and 


judicial appeals might be either from an inter- 


locutory or definitive ſentence (24). But in che 
| | former 


(24) Whereas by the Civil, they could be only from de- 
finitive 
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ſormer caſe much more ſtrictneſs was required 
| than in the latter, for the appeal from the in- 
| terlocutory muſt expreſs the cauſe of appeal, 
(of whoſe ſufficiency and truth the Court above 
might judge), and Apoſtles (25) or letters dimiſ- 
| fory muſt be demanded and exhibited within 
| thirty days, nor could the Appellant aſſign or 
115, Wa alledge any new matter: whereas in Appeals 
y di- from a definitive ſentence, the ſame ſtrict neſs 
Want was not attended to in point of time,---the cauſe 
ide need not be expreſſed, and the party might as in 
cide, WW appeals by the Civil Law, Non allegata in prima 
o the infantia allegare, & non probata probare. 
rable WE The Canon Law departed from the rule of the 
cava WF Civilians that appeals ſhould be made to the 
urn. next ſuperior Judge, to increaſe the Papal Power 
by permitting appeals at once to the Court of 
Rome from all other Courts; and from conge- 
nal principles of Eccleſiaſtical polity forbad re- 
gular Prieſts to appeal from a definitive ſentence. 


fnitive ſentence, unleſs the interlocutory had the force 
of a definitive, or induced a gravamen irreparabile, 1. e. 
| one which could not be remedied by any definitive ſen- 
| icnce, This rule of the Civil Law is followed as to our 
Court of Admiralty. | | 

8 (25) Apoſtles ArTorroxu from ar, which may 
properly tranſlated dimifferies. 


All 
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All iunovations between the giving of ſeq. 
fence, and the time of appealing might be re. 
voked, but attentates after an appeal from 2 
grievance before an inhibition ſerved, (which 


was not dene in ſuch caſe till it appeared 
ed to the Judge above that the appeal was wel 
founded,) were not to be done away ; if there 


were ſeveral Judges, an appeal in the preſence df 
a majority was ſufficient, and if ſeveral joint 


parties, the ſucceſsfull appeal of one availed t 
all the reſt, even though they did not adhere to 
the appeal. The Supreme Pontiff was uſed fre 
quently to iſſue commiſſions to his delegates, with 
a clauſe of Appellatione remota, which precludel 
all appeals from ſentences as merely inequitable to 
the party, but could not prevent thoſe from 
deciſions contrary to expreſs laws and conſtitu. 


tions and to manifeſt reaſon ; as for E. G. 


the trial was appointed at a place to which n 


foriouſly the party could not go without extreme 


danger of his life. The terms for proſecutiny 
appeals, and after which they would be declare 
deſerted, were the ſame as in the Civil Lan. 


Vid. ante p. 60. 
Criminal proceedings. Theſe were as befor 


mentioned of three kinds. 
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1 Lay. 


Accuſation. When a ſolemn iiſcription (25) 
preceding, the charge is brought before a com- 
petent Judge. 

Denunciation (26) was when no inſcription but 
only a charitable or friendly adminiſtration pre- 
ceding, the crime 1s brought to the knowledge 
| of the Judge. 

Inquifition. When the Judge Rusche of his 
own accord, induced to do ſo by public fame. 
Accuſation was intended to produce puniſh- 
ment---Denunciation to effect amendment of 
life and correction of manners the horrid a- 
buſes of Inquiſition in modern times are well 
known. | 
The falſe Accuſer was liable by the ancient 


tor who failed in proof, at leaſt to ſuſpenfi ion 
from office and benefice until he proved that he 
was not actuated by malice. 

Sometimes though no accuſer or witneſs ſtood 
forward nor any confeſſion impeached the cha- 
nder, yet fame operated ſo far as to call upon 
| its 


(25) Liſcriptio Articles or indiftment, eſt libellus ab 
accuſatore ſubſcriptus a ſe reum deferri profitetur, ſuo, 
Kei, ac Judicis nominibus expreſſis, additiſque criminis 
3 qualitate, loco, & menſe. 

26) Lancelot obſerves, or rather Doujat, chat De- 
| lator 


befor 


cuſalin 


Canon Law to the lex talionis---the Denuncia- 
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its object, for a defence, or at leaſt to, purge 
this diſrepute. Purgation was two fold vulgar 
and Canonical. Vulgar, ſuch as the trial by ſingle 
combat, or ordeal] by paſſing over a burning 
ploughſhare. Canonical by Compurgators, a me. 
thod approved by the ſacred Canons and the 
proper child of this law, for no ſuch notion a 
form was ever introduced in the Civil. 

The Compurgators muſt have been men ſupe. 
rior to all exception, and well acquainted with 


the perſon to be thus purged of crime. If they ECC 
did not acquit him, he became liable to the (en. 
tence annexed or applicable to that crime as i Havi 
he had been regularly convicted, unleſs the equit- £4 
able diſcretion {till left in the Judge relieved hin proce 
from it. | the bett 
The great general dvifon of crimes by the he prac 
Canon Law was according to the tables of the i have 
Decalogue into thoſe againſt God, and tho: ledge thi 
againſt man: The former, comprizing ſimon, onfiſto1 
hereſy, ſchiſm, apoſtacy, witchcraft, ſacrilege; ti of the C 
latter, homicide, adultery, theft, uſury, perjury, All P! 
rand and the like, | eing { 
| Wougbly, 
lator or Denuntiator 1s not much diſtinguiſhed by th Pe paid 
Civil Law from the Acculer, Ponce We 
Wpicnary { 
Wummary 
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HAVING now taken a ſhort ſurvey of the 
practice of the Civil and Canon Laws, we ſhall be 
ſthe better prepared and enabled to underſtand 

he practice of the Eccleſiaſtical Courts; in fact 
ve have made a conſiderable progreſs in the Know- 
edge thereof already. I ſhall ſpeak firſt of the 
onſiſtorial, then of the Prerogative, and laſtly 
ff the Courts of Appeal. 

All proceedings in the Court of Prerogative 
Wins ſummary, to underſtand practice tho- 
Poughly, our firſt and principal attention ſhould 
Pe paid to the Conſiſtorial Courts, for having 
Pnce well comprehended the proceedings in a 
lenary ſuit, it will be eaſy to explain thoſe in a 
Wunmary. 
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| | The 
[i OF THE PRACTICE OF TH dhaſvel 
1 The 
| CONSISTORIAL COURTS (eee 
1 | 


Und: 


1 | CAUSES in theſe Courts are either plenay C 


or ſummary. Plenary (1) being thoſe in which the 
order and ſolemnity of the law are exactly ob. 
ſerved, ſo that if there is the leaſt infringement 
or omiſſion of that order the whole proceeding 
b are annulled.---Symmary thoſe in which ſuch d. 
* der is diſpenſed with. My firſt buſineſs ſhall be 
= - and it is much the moſt important to explain th 
order of proceeding in plenary cauſes. 
In every Plenary cauſe there are three parts 
one from the citation to the conteſtation of fui 


o 
tr. 


S 
Mg 


7 a ＋ 
incluſively. C 
be Unde 
(1) Plenary cauſes among many others are all teſtamev Ro 0 
tary cauſes, except in the Court of Prerogative, Jadits 2. E 
tion, Dilapidation, Simony, and all Cauſes of Correct 
from the office voluntary promoted. Tithe cauſes in In 3 
land, and thoſe from the mere office, may be examples d 1 5 
ſummary. Defamation cauſes may be heard ſummariſim Ought 0 
If in plenary cauſes, the proceeding be ſummary, (i 6017 
without conteſtation of ſuit) an Aſſignation and term 3 
propound all things and to conclude, (and without o . "le 
cluſion,) the whole is a nullity ; but if in ſummary cal ria Judi 
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The ſecond, from the conteſtation of ſuit ex- 


cluſively to concluſion in the cauſe incluſively, 


The third from concluſion to definitive ſen- 
tence. 
Under the firſt diviſion, I ſhall conſider 
r. Citation. 
2. Contumacy. 
3. Appointment of a Proctor. 
4 The Libel. b 
5. Exceptions,Replicat®. and Conteſtata, of ſuit. 
Under the ſecond, 
1. Further Allegations. ) With exceptions to 
2. Perſonal anſwers. 5 each. 
3. Proofs by witneſſes. 
4. Publication. 
5. Term to propound. 
6. Concluſion. 
Under the third, 
1. Sentences. ©. 
2. Execution, (2) 


\ 


CITATION. 
the proceeding be plenary, it is not invalid. In cafe of 
doubt, therefore it is better to proceed plenarily. See 
Oughton's Ordo Judiciorum, Tit. 7. 

(2) I think this the plaineſt analyſis ; Oughton makes 
one ſomewhat different, and many of the writers on Ci- 


Law a third ſtill different from his, viz. in præparato- 


ra Judicii, the preparatives of the cauſe, which are down 
A 3 to 


gz FRACTICE OF THE 
CA4TATION:: 


Since Citation is the beginning and foul 


of the whole cauſe, and an invalid citation ca 


produce no effect (unleſs cured by the appear Þ 
ance of the impugnant in perſon, or his lawful] 


Proctor) it is neceſſary to attend to the requilits 
to a good citation, which Gail reduces to ſix (4), 
viz. the inſertion of the name of the Judge. 
of the Promovent---of the Impugnant---of the 
cauſe of ſuit---of the place---and of the time d 
appearance, to which we may add the affixing 
the ſeal of the Court, and name of the Regan 
or his Deputy. 

In mentioning the Defendant beſides the d 
ſcription of him evidently neceſſary, the 69th Ca 
non in Ireland (4), ordains that no Biſhop or othet 


Ecclefiaſtical Judge, ſhall ſuffer any generalprocei 


to conteſtation of ſuit, and Fudicium ipſum the cauſe itil 
which is from conteſtation of ſuit to ſentence incluſive 
ly, and divide both the preparatories and the members d 


the cauſe itſelf into ſubſtantial and incident. Interveniin 


and Reconvention will come in with more clearneſs, aft 


once analyſing à ſimple ſuit free from thoſe ingredients. 


(3) Oughton doth the ſame. I prefer Gail to Mari 
ta upon this head, becauſe the latter expreſsly declares 
that he is looking to the local practice of the kingdom 4 
Naples. 

(4) The 320th in England. 
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of Quorum nomina to be ſent out of his Court, ex- 


dation i cept the names of all ſuch as are thereby to be 
ion ca cited, ſhall be firſt expreſsly entered by the 
appear WJ hand of the Regiſter or his Deputy under the 
; lawful i (aid proceſs, and the faid proceſs and names be 
quilts WW firſt ſubſcribed by the Judge, or his n 
fix ( and his ſeal thereto affixec. 
udge . The ſpecies of perſon to be eited is alſo to 
-of the be confidered. Noblemen are to be cited 
time q by letter miſſive, Minors under twenty-one to 
affixins WJ be enjoined to appear according to law, that is 
Tegiſte by their Guardians (or if they have no Guar- 
f dians, themſelves or the perſons they reſide 
the dk. WH with are cited) and Bodies Politic by their Syn- 
1th C. dic lawfully conſtituted. From a Conſiſtorial 
Ir other Court, no Citation can iſſue to ſummon a man 
proces out of his dioceſe. (5) 


uſe itſelf 


a CONTUMACY. 


—_ Under the laſt head we ſuppoſed the party 
— cited to pay obedience to the citation. We 
F muſt now conſider the caſe of his contumacy in 
Mara: not appearing. Firſt, when he has been ſerved 
lech with the citation; ſecondly, where he abſconds, 


(5) By Statute, but if he appear, and ſubmits to the 
luit, no prohibition will be granted, 
| fe 
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or at leaſt cannot be found, to be ſerved with 
the citation; and, thirdly, I will conſider the 
caſe of his appearing, and diſappearing again, 
In the firſt inſtance, the primary citation being 
returned, and oath made of the ſervice thereof, 
and upon proclamation made the party not ap- 
pearing, it is prayed in pain of his contempt 
that a citation iſſue ſummoning the party to 
Mew cauſe why he ſhould not be excommuni- 
cated. 1 it 0 
This being ſerved on him and not being obeyed, 
a citation iſſues to him or her to /ze or hear them: 
ſelves excommunicated, together with a man- 
date or authority to ſome proper perſon to exe. 


cute the ſaid citation, the whole of which is capiende 
uſually prayed for by the name of a Videndn . Alfter 
ad mandate. (6) | I tumacio 
The laſt mentioned citation being returned, and 00 W 

_ oath made of the ſervice thereof, and the mandate Ee : 
being alſo returned together with a certificate of Wnut qe; 
the execution thereof, the Judge aſſigns the Necretion o 
party to be excommunicated, which however (8) If 
ſtill cannot be done till the end of fourteen days, proper ar 
xXCOMML 

(6) If the party once appear and appoints a Proctor 90 TI 
who exhibits a proxy, all the trouble on the oppoſite {WW nunicati 
page is ſaved for this Proctor never can diſappear in Meery tor 
the Conſiſtorial Court. janother | 
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d with Wit the expiration of which time the Proctor 1 
er the offers a ſchedule or decree for excommunication f 
An, in writing, which the Judge at his petition, 1 
being on that or perhaps the next court day (7). 1 
hereof, reads and promulges (8). The party is then 3 
ot ap. to be denounced and declared excommunicate in l 
tempt his pariſh church, by the Miniſter only, in time } 
rty to of divine ſervice upon a Sunday, and the de- | 


nunciation with a certificate of the execution 
thereof is lodged with the Regiſter, and then if 
the party ſtands out excommunicate for forty 
days, to be reckoned not from the excommuni- 
cation but from the denunciation, application is 
made to Chancery for the writ de Excommunicato 
capiendo (g). 

Alter all this tedious proceſs, though the con- 
Itumacious perſon is puniſhed, his adverſary has 
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(7) Whether this and other acts ſhall be done on ſuc- 
ceeding court days, or more time be given and allowed, 
muſt depend very much on circumſtances, and the dif- 
cretion of the Court. 

(8) If the Judge be a Layman, he muſt call in ſome 
proper and diſcreet Clergyman to read the ſentence of 
xcommunication in his preſence. 

(9) The proceedings, if the party ſtands out excom- 
munication for forty days, with application to Chan- 


cery tor the Writ de Excomm, Cap. are ſpoken of in 
janother place. 


Proctor 
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a made 
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made little progreſs towards the hearing of his WR The 
cauſe. He muſt now to enable himſelf to pro. ports, 
ceed to hearing without an- appearance on the ways t 
other ſide, iſſue a citation called a citation to af public 
Hects, the purport of which is to deſire the d. time of 
fendant to come and ſee all the proceedings which door o 
are to be had, recounting them minutely up to Church 
final ſentence, A libel is next lodged in the n. uſual w 
giſtry, and an order made that the oppoſite pat iſ fixing | 
do anſwer it, within a certain time, which he noted p 
not doing, his non appearance is taken for a ne: This 
1 gative conteſt (10), or plea of the general iſſue, Mof the 
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| and the Plaintiff or Promovent proceeds with Court, 

his proofs, and goes on to hearing. the Pro 
[} 24ly, Now ſuppoſe the party abſconds, and cans Wi tumacy, 
| | not be ſerved, or it cannot be found where he is | Crier of 
though he doth not intentionally conceal him: WW macy re 

i ſelf, the Primary Citation being returned with: ¶cauſe w 
Non eft inventus, in the former caſe a Citation vii MW which b. 
& modis iſſues, in the latter a Public Edict. Videndr 

5 the party 

(10) But in the Prerogative where the proceedings at denounc 

ſummary, upon the return of the firſt Citation, the notion 70 4. 

appearance is taken for a negative conteſt and you pn liberty is 

liberty to file a libel, no videndum ad mandate nor all 

thing of that kind being neceſſary, except in proceeding 4 1 Ti 
| | red ior t 
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Vor. 


s which 
J up to 
the te. 
te party 
nich he 
r a ne- 
] iſſue, 
Is with 


nd cans 
re he 1s 
| him. 
with: 
ion vu! 
* 


lings at 
the none 
ou pra) 
nor all 


ceeding 


ECCLESIASTICAL COURTS. 97 


The citation viis & modis, as the name im- 
potts, muſt be executed in all or any of the 
vays that occur of making it moſt public- by 


publication in the Street, or in the Church in 


time of Divine Service, or by affixing it to the 
door of the Manſion-houſe (11) or Pariſh 
Church of the party, or perhaps, (which 1s the 


uſual way of executing the Public edi&), by af- 
fixing it on the public Exchange, or ſome ſuch 
noted place of reſort. 


This being done, a certificate muſt be made 
of the premiſſes, and the citation brought into 
Court, and if the party cited then appear not, 
the Proctor of the oppoſite party accuſes his con- 
tumacy, he being firſt three times called by the 
Crier of the Court, and in pain of his contu- 


E macy requeſts that he may be cited to ſhew 


cauſe why he ſhould not be excommunicated, 


which being returned alſo with a non e inventus, a 


Videndum ad Mandate vis & modis iſſues, and 


the party is then excommunicated, and afterwards 


denounced excommunicate; after which a cita- 
tion to all effects iſſues, upon the return of which 


liberty 15 given to the promovents' Proctor to ex- 


(11) The outward door, for the houſe cannot be en- 


tered for the purpoſe without conſent. 
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hibit a libel and produce and examine witneſſs, 
and to go on to ſentence. 

3. The third caſe is where the party 105 wm 
peared and appointed a Proctor who exhibits 
proxy, and afterwards wants to diſappear again 
In the Prerogative Court this doth not fignify, x 
he can be proceeded againſt in his abſence ; but 
in the Conſiſtorial Court formerly infinite 
lay and miſchief was occafioned by this trick d 
an impugnant, becauſe his adverſary was obliged 


in ſuch caſe over and over again to proceed i 


by Videndum ad Mandate, even to compel hin 
fo anſwer or join iſſue upon a libel or allegs 
tion. In the Conſiſtorial Court therefore, the 
late eminent Fudge eſtabliſhed a rule which ha 
been followed by his very learned ſucceſſor, tu 
either party when he appears and exhibits 1 
proxy cannot diſappear under pain of ſuſpenka 
of the Proctor attempting ſo to do, which &@ 
lutary mode renders the old tedious procels i 
ſuch caſe unneceſſary. 
be a difficulty where a perſonal anſwer is calkd 
for, for that the Proctor cannot give in; but! 
have heard it ſaid, that in ſuch caſe for want d 
the anſwer, the party would be excommunicated 
#nſtanter. And in another caſe the party mul. 
be proceeded againſt perſonally and excommi- 


nicated, and the appearance of his Proctor cu 
” | be 
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pe of no {ervice, or rather his appearance is ſuſ- 


pended, viz. where the party is contumacious 


In not obeying the order of the Court reſpect- 
ing the payment of alimony (12), 


APPOINTMENT OF A PROCTOR: 


The citation being returned, a Proctor in the 
uſual courſe appears for the Promovent, and ſup- 


| poſing the Impugnant to obey the citation, a 
Proctor alſo appears for him. Theſe Proctors 
may be recalled before conteſtation of ſuit, not 


after. After conteſtation of ſuit and not until 
then they become Domini Litis, the effe& of 


| which is, that they can ſubſtitute another Proc- 
bor in their place, which they cannot do before 
it leaſt without a ſpecial proxy, and may then 
proceed in the ſuit, even after the death of the 
E client, and all notices are directed to him only. 


The Proctor is to be appointed verbally by the 


err preſent in Court (13), or by writing under 
(cal atteſted by a Notary Public or ſometimes | 


merely ſigned by the party. And though he 
have ſuch authentic proxy under ſeal for all 


general purpoſes, a ſpecial proxy may ftill be 


(12) There may, perhaps, be other cafes which do 


not occur to my recollection, 


(13) Uſually in writing, 
requiſite, 
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requiſite, to give him authority for ſome' parti. 


cular purpoſes.---E. G. in a teſtamentary cauſe 
ſuit having been conteſted, and the will denied, 
the party cannot afterwards come in and con, 
feſs the will on his general authority without 
ſpecial proxy for that purpoſe ; if therefore he 
has no ſpecial proxy, he muſt let the cauſe gy 
on upon proof, to a hearing ex parte. 

Proxies are always neceſſary, but particularh 
in the Prerogative Court, becauſe there the 
proceed in the abſence of the party, which can- 
not be done in the Conſiſtorial Courts. 

The Proctor ceaſes to be Proctor and is fun: 
tus officio after ſentence and appeal, or by tht 
death of the party before conteſtation of ſuit 
or he may inform the Court at any time tha 
he wiſhes to be no longer employed for the 
party. 

In ancient times, beſides the libel there wer 
put in after conteſtation of ſuit, pofitions and 
articles. Theſe are all now comprehended n 
the libel (14). 

The poſitions were intended to be anſwered by 
the adverſary, the articles to be proved, and 


what was poſited could not be controverted ( 
ponit fatetur, but neither of them were in an i. 


terrogatory form, any more than is any patt d 
the libel in the Spiritual Court, 
(14) See the practice of the Canon Law. 
LIBEL 


We 


8 Libel, 
cellent 
and C01 


neſs of 
the co 
narrati. 
abſolut 


F crimins 
effect 2 


put in, 


wherefo 


cls, & 
thus: 
and tha 
board 0, 


t9 pay 


| his for 


pending 

The 
when t 
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not vit 


to ſupp 


(15). 


le parti. 
y cauſe, 

denied, 
ind con. 
thout 1 
efore he 
cauſe g 


L BEL, 


We ſhall here conſider the requiſites to a good 
E Libel, in conſidering which Gail will be an ex- 
cellent guide. It muſt conſiſt of a narration, 
and concluſion. It muſt be apt, and the inept- 
nels of the Libel is chiefly to be. looked for in 


ticularh 


the concluſion, or prayer, which reſtrains the 
re they narration to what itſelf contains, and which 1s 
ich car. abſolutely neceſſary in civil cafes though not in 


criminal; but as a general prayer has the ſame 
effect as in the Courts of Equity, it is generally 
put in, in the ſame ſalutary manner E. G. thus: 
wherefore this party prays right and jnſtice, and with 
ce, &c. or perhaps a little more particularly 
thus: wherefore this party prays Tight and juſtice, 
and that fhe may be ſeparated from the bed and 
| board of the ſaid A. and that he may be compelled 
to pay ſufficient alimony to this party, according to 
| his fortune, quality, and condition. with alimony 
pending this ſuit and cofts. | 

The proper definition of an inept Libel, is 


is fun. 
by the 
of {uit 
me that 
for tht 


ere Wert 
YnS_ and 


nded i 


ered by 


ed, anl when there doth not appear therein a cauſe of 
ted Action; if the Libel be inept only in part it doth 
1 an i not vitiate the whole.---The Judge is if poſſible 


part d to fupport the Libel, and interpret it favourably 


(15) See Gail, lib. 1. Obſerv. 61. and ſo on. 


for 
BEL. 
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idly long, irrelative, or argumentative (18), art 


102 FRACTICE OF THE 


for the Plaintiff, and when he rejects it, accord. 
ing to Gail he may without diſmiſſing the De. 


tendant, enjoin the Plaintiff to exhibit another 

Libel clear and propetly concluſive (16). 
The Libel muſt be clear and explicit, for 

otherwiſe how can the Defendant know how to 


defend himſelf, or the Judge how to proridbnce 


ſentence, and this is particularly neceſſary in x 
criminal ſuit ( TIN Obſcurity, ſays Gail, may 
ariſe in a Libel, on account of its being too ge, 


_ neral, too indefinite or eres 2 1 


ternative. | i 
The other charadteriſtics' of 4 Soc t hibel, 
ſuch as that it ſhould be ſufficiently certain, not 


too 


(16) Gail, lib. 1. Obſ. 67. This muſt mean I tak 
for granted, before conteſtation of ſuit, 

(17) © In criminalibus libellus obſcurus vel generali 
«© non procedit etiam parte non opponente ſed debet 
« eſſe certi criminis loco & tempore coarctati, ita ut teu 
c negativam loco & tempore coarctatam probare poſlit- 
& aliter defenſio tolleretur.” Gail lib. 1. Obf. 612. 

- (18) There is no point in which Libels are fo apt to ol. 
fend as this; hence our pleadings in the Spiritual Court 
often bear the reſemblance rather of a lawyer's ſpeech, 
than of a party's pleading ; full of invective and enferenct, 
when they ſhould contain only averments : and even ad. 

vocates 


| too Ol 


laughs ; 
and eve 
the Ju 
though 

The 
libel p 
who thi 
prepare 


is the 1 


the diſc 


Proctor 
that he 


repeatec 
Cave 


copy of 
nant by 


hibittoi 


YOCAates 2 


| they cor 
to pleaſe 


vices by 


rection. 


let the f 

lative. 
(19) C 
(20) F 


Canon J. 


accord. 


the De. 


another 
dit, for 
how to 
nounte 
ry in: 
11, may 
ere. 
| Hibs, 
in, not 
8), are 


n I take 


yenerali 
ed debet 
ut reus 
pollit- 
512 
pt to ol. 
Courts 
; ſpeecl, 
nferenct, 
even ad- 
vocates 


too obvious to need diſeuſſion. 


ECCLESIATICAL COURTS. 103 


Heineccius 
laughs at many of the claufes uſually inſerted, 
and even at the prayer for coſts, which, ſays he, 
the Judge is by his office bound to decree, 
though not mentioned (19). 

The Promovent's Proctor on putting in the 
libel prays the Impugnant's Proctors anſwer, 
who then prays a time to be affigned him to 
prepare an anſwer, which in the common courſe 


is the next court day, but may be enlarged at 


the diſcretion of the Judge. The Promovent's 


| Proctor allo fays, or rather is ſuppoſed to ſay, 
that he repeats the libel, and prays it may be 
repeated in vim poſitionum & articulorum (20). 


Caveators muſt both alledge immediately. A 


copy of the libel muſt be given to the impug- 
nant by 2 Hen. V. ſtat. 1. cap. 3. but no pro- 


hibition will go to the Admiralty for refuſing the 


yocates are forced to bow to a prevalent faſhion which 


they condemn, and which proctors introduced of old 


to pleaſe the folly of the clients, too apt to meaſure ſer- 
rices by quantity of words. This prolixity wants cor- 


| rection, J do not mean that a pleading can be prolix, 


let the facts be ever ſo numerous, if they are really re- 
lative. 


(19) On the PandeCts, Part. 1, 338. 
(20) For the meaning of thie ſee ante, practice of the 


Canon Law. 


COPY 
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copy of a libel, for the ſtat. 2 Hen. V. doth not 
extend to the Admiralty. See Salk. 553. (21). 
The libel being thus filed with all due cir. 
cumſtances, the next ſtep is for the Impugnant 
to give in his anſwer to it. 


| 104 


' EXCEPTIONS, REPLICATION, AND 
CONTESTATION OF SUIT. 


The Libel is anſwered in a general mannet by 
a confeſſion of its truth, which is called con 
mg it affirmatively, or by a general denial in the 
nature of a plea of the general iſſue, which ö 
ſaid 7o conteſt it negatively (22): Or it may be 
oppoſed by Exceptions, in the nature ſometime 
of Demurrers,---at other times of pleas in Bu 
or in abatement, as ſhall be explained preſently, 
or by pleadings ſtiled in theſe courts Matters c 
trary, defenſive, or juſtificatory, and in common 
parlance, any one of theſe is ſaid to make a con- 


(21) I have obſerved in the firſt volume on the extrat- 
dinary and I think iniquitous refufal in our law of 
copy of the Indictment except in caſes of high tre 
ſon. 1 © 
(22) The uſual form of conteſting it negatively i 
admit the ſame as far as, &c. &C. and conteſt the reſt it 

gatively, A. B. Advocate. 

The &c.s means as far as it makes for, or is fayouſt 
ble to my Client. | 
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doth not Wi teſtation of ſuit (23), though as I have faid, I 
+ (21). WF think leſs accurately. 
due ci. If the Impugnant neither confeſſes the Pro- 
Pugnant I movent's libel, nor conteſts it negatively, i. e. 
pleads the general iſſue, he probably then puts 
in an exception, which exception may be ei- 
ther peremptory or not; if it perempts the ſuit, 
it muſt do ſo either for cauſe apparent on the 
face of the libel, or for cauſe firſt appearing in 
the exception itſelf. In the firſt caſe it an- 
sers to a general demurrer, —in the latter, to 
a ſpecial plea in bar. 


AND 


:nner by 
d cone. 
ll in the 
which 1s 


may be If it doth not perempt the ſuit, but excepts 
metime WW for the defect of form in the Promovent's plead- 
s in Ba WW ings, or for matter ſet forth in itſelf but not 


E amounting to a bar, it anſwers in the firſt place 
to a demurrer for want of form, in the latter to 
Ja plea in abatement. But ſtill to all theſe va- 
rious pleadings the Civil Law has aſſigned only 
the general name of exception, with a diſtinc- 
tion into thoſe dilatory and thoſe peremptory. 

In modern practice indeed more names of 
pleadings have been introduced over and above 
F thoſe known to the ancient. If the plea be a 
QF uftification it is called a matter jufificatory---if 


reſently, 
ters cn. 
*0mMMm0N 
e a con- 


| Extraot- 
aw of 1 
igh tres 


tively 15 
e ref fit 
fayours (23) See ante note to page 27. 

vor. II. 2 3 
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cation, it is called a matter contrary and defenjing, 
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it be of an excuſing nature, and contains much 


defence, but does not amount to a full juſtif. chat h 


sion in 


and if it denys the fact not generally but ſpeci. demur 


ally ſetting forth ſpecial circumſtances it is called 80 : 
a matter contrary only (24). e's 
To illuſtrate all theſe by example: if in: 1 
ſuit for jactitation the party can poſitively dem q _ 
the fact, he conteſts the libel negatively ; but * 
ſuppoſe in a ſuit for jactitation of marriage that 3 N 
it appeared on the face of the Promovent's libel F 0 
(24) The Reader may remember the diſtinction af perſon 
the ancient Civil Law between exceptions properly {6 i defects 
called and defences, ante note to page 33; it doth not ung tt 
ſeem however perfectly to tally with the diſtinctiam anne xi 
above, which I have not taken from books but colled. them b 
ed from my own obſervation. | ſimply 
Pleas in excuſe or in juftification are ſo common in lav, of a de 
(though they have not been fo ſtrongly diſtinguiſhed fron Bl | fibly o 
other pleas as in the Eccleſiaſtical Court) that the abort or ple: 
diſtinction wants no comment. TI will not ſay that the lcompet 
above diſtinction between matters contrary, and matten 3 
contrary and defenſive is accurately obſerved, bat it ſeem Wl 
to me the true one. A pleading is ſometimes called? : But 
matter peremptory and defenſive ; for inſtance, a womal Wy ſuppole 
inſtitutes a ſait for a divorce on account of cruelt and th: 
and for alimony, the huſband may plead adultery in he mount 


which perempts her demand for alimony, and in font right 
meaſure excuſes or defends his harth behaviour, | 


that 
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| Fthat he had no cauſe of ſuit, a peremptory excep- 
efenſur Ion in general terms, in the nature of a general 
at bet demurrer, might be put in by Impugnant. 
is call If on the other hand the libel was perfect, but 
Ja bar is ſtarted by the Impugnant, as for inſtance 
Trp that the cauſe was ſubſtantially tried before in 
iv den BY ſuit in which the preſent Promovent might 
ks % have intervened, the objection is urged in a 
* * Ipleading called alſo a peremptory exception, but in 


the nature of a plea in bar. 

If no ſuch objections are in the power of the 
perſon of the Impugnant, he may perhaps find 
defects in the form of the libel, E. G. for omit- 
ng the ſetting forth of time and place, or of 
annexing documents therein referred to, and mark 
them by an exception, not called peremptory, but 
ſimply ſtiled an exception, which is in the nature 
Jof a demurrer for want of form. Or he may pol- 

fibly object to the juriſdiction of the Court, 
or plead that the Promovent is a minor not 
competent to inſtitute a ſuit, by exceptions in 
the nature of pleas in abatement. Fi 

But now let us revert to the ſecond caſe, and 
ſuppoſe that the Impugnant has a plea in bar, 


it's libel 
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tually taken place, he probably inſtead of eil. 
ing his'plea a peremptory exception, will call j 
a matter juſtificatory; if on the other hand hy 
cannot juſtify, but has matter of excuſe, E., 
that he did not boaſt or Jactitate in order ty 
hurt the good name of the Promovent, but 4 
her own earneſt requeſt and deſire, it will l 
called a matter contrary and defenſive. 

If after all Impugnant finds he has no occaſion 
to have recourſe to any of theſe defences, andi 
able to deny the fact but fears that upon ſuch: 


general iſſue, he ſhall not be enabled to gin 


in evidence ſpecial facts, ſupporting his denial, 


and making the charge of Promovent impoſibt 
or improbable, he may put in ſimply a maln 
_ contrary (25). 


The 


(25) This laſt inſtance may perhaps be better illuftr 
ed in ſome other ſuit. Suppoſe in a ſuit for reſtitutit 


of conjugal rights, the Impugnant wiſhes not only to d 


ny his marriage, but to ſhew the improbability of ſud 
a marriage from the mean ſituation of the other part. 
Suppoſe in a ſuit for tithes, inſiſting upon a uſage, It 
might wiſh not merely to deny the uſage, but to ſhet 
ſomething quite inconſiſtent with ſuch an uſage. Agait 
ſuppoſe in a ſuit for a divorce for cruelty and expulſa 
from the huſbands houſe, the huſband ſhould plead co 
donation, and that the wite had come back and cob 
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(26) 


of call, 
Il call i 
and hy 
„ E, C. 
order ty 
but & 
will be 


occaſion 
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n ſuch 1 


to gin 


; denial 
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a mala 
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nly to de 
y of fuck 
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uſage, it 
ut to ſhev 
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plead colv 
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bited, 


The Promovent is now called upon to. reply, 
which he may do 1n various ways: he may accord- 
ing to the caſe think proper to plead and 
conteſt the admiſſibility of the adverſaries' ex- 
ception, which may be compared to joining in 


| Demarrer ; or if it has been in the nature of 
Ja plea in bar, he may conteſt it negatively, or 


may perhaps put in a peremptory exception to 
it on his part, in the nature of a demurrer ; or 


be may literally reply, as if the will of a woman 


deceaſed be alledged, B. may poſſibly plead that 
ſhe was married, and could not make a will.---- 
A. replies that the marriage was void: but ſuch 
ſpecial replications are not frequent. 

In the old books of Roman and Civil Law 


we find mention of duplications, triplications, 
(26) and quadruplications, anſwering to rejoin- 


ders, 


bited, and if ſhe really had returned to the ſame houſe 


from neceſſity but not animo cobabitandi, and had lived 


in a different wing of the houſe and never ſeen him, a 


bare denial would never do, without explaining all the 
circumſtances by a contrary matter; and here a queſ- 
tion may occur, whether after a negative conteſt, ſuch a 


| Contrary matter may be added upon further confidera- 


tion. It may be aukward, but I ſee no inconſiſtency in 


it. In old pleadings as I find by the Regiſtry books, 
| theſe matters contrary are ſometimes ſtiled allegations. 


(26) Names formerly of pleadings of Engliſh Law ; 
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evidence; and here again the ambiguity of the 
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ders, rebutters, and ſurrebutters, but they ar 
not 1n uſe. : 


The pleadings being arrived at their complet. 51 
on, the parties muſt at length have come to: TU 
direct iſſue or contradiction, not with the ſtrid 
neſs of our legal pleadings which require a 
iſſue upon a ſingle point, (though that poin 
need not conſiſt of a ſimple fact,) (27) butt A 
ſome general denial and contradiction made h 
the laſt pleader of the exception, replication, a The 

other matter immediately preceding Stam fpartics 
 quaftionis ; Judicii ſuſcepti utrinque facta eft profi M ave h 
1, e. the parties have agreed what is the queſt-WWered t 
on realy to be tried, and are ready to go input in 

but on 


terms I have ſo often alluded to occurs, a 
the parties are frequently in the books ſaid a 


this ſtage to have arrived and not before, at t 7 


(0 


litis conteſtatio (28). | 53 
14 ok. 

TH Nconteſt t 

. that he 
ſee ante p. 37. To go beyond a duplication was buWW1cinecci 
pleading. I have among other precedents one inſtant W:imes uf 
of a duplication, but I never knew one in practice. F evidently 
(27) Burr. | mention 
(28) It is very remarkable that Oughton gives no er putes m. 
preſs chapter on theſe pleadings, nor any aid to Hh be t 
analyſis of them, nor treats of exceptions except thok Nception ( 
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they «MM: SECOND STAGE OF THE CAUSE 
complet. IS FROM CONTE STATION OF SUIT 
ome to: TO CONCLUSION. 
the ſtride 
*quire an | ——  _ 
hat point | 
7) but h ADDITIONAL ALLEGATIONS. 
made by | 


ation, 0 The ſuit is now completely conteſted and the 


Status parties ready to proceed to proof, but as 1 
? profeſ are hitherto for the ſake of ſimplicity conh- 
1e queſt-{ſcered the Promovent as having only a right to 


Wput in one allegation (as a Plantiff at Law files 
put one declaration) and as he has a right by 
| the 


go into 
ty of tht 
2Urs, and 
s ſaid at 


e. at t teſtimony, ſo that J have been obliged to depend on 
9 


obſervation and reflection without any aſſiſtance from 
books. Oughton merely treats of the general negative 
Nonteſt to the Plaintiff's libel, which is the only thing 
that he profeſſes to mean by conteſtation of ſuit; and 
Heineccius, though he admits that theſe words are ſome- 
times uſed in the ſenſe mentioned in the text above, 
E evidently conſiders that as an abuſe of the words. I 
mention theſe words for the laſt time, but many diſ- 
putes may ariſe upon them, E. G. if the rule of our 
hw be the ſame with the Civil, that no dilatory, ex- 
ception can be put in after conteſtation of ſuit, it be- 
q comes 


THI 


n was bal 
je inſtanct 
tice, 
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E. 
the courſe of the Court to put in three, ag e pr: 
ſupporting and ſtrengthening the preceding, itsMir,urts 
neceſfary to obſerve that whatever has been fu wh 
hitherto of the one libel muſt be conſideni ona 
as applying to each of theſe three, when thy nd nc 
are put in; to explain this further, the PH ore ck 
movent having received light from the plea ſpee 
ing of the Incumbent amends his bill, to ue char, 
a phraſe familar to the Equity Lawyer, i, e only o 
he files a ſecond allegation (for this part of th 
proceedings may be more juſtly compared t 
thoſe in our Equity Courts, than in thoſe ol (23) 1 
Law) and in the fame manner he may file wer v 
third; but he can go no further, though e ohe 
would imagine from what is ſaid by Ovghta 1 
in the notes to titles 112 and 113, that forme: Aae 
ly he could. | leoation 
But though in ſome reſpe& a compariſon my... n 
thus be made with amended bills in our Coutm coarts | 
of Equity, in others the compariſon totally fail Wiſs mad 
The oppoſite party always pleads to theſe alleg-Miſhis opin 
tions; and though he may be alſo called on toy) the 
anſwer them article by article, never doth fo u-BM'vth in 
leſs particularly required, ſo that upon the ub pies g 
8 , 
| 3 
comes important to know when that takes place. Qrzn Wy 33 
after all, whether our ſuits in theſe Courts may not 1 SOR 
ſemble the actions bone fidei of the Romans, in whi 1 
all this ſtrictneſs was unneceſſary. 
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tree, eiche practice widely differs from that U the 1 
ding, it sMrourts of Equity (28). | | 
; been (ai When the cuſtom of putting in theſe adi 1 
confidered BW; onal allegations originated I know not, for we | 


6 ” 1 — 
Dee by prong 
7 e ST 


8 


hen ther ad no mention in the ancient Civit Law of 


the Pu ore chan one bellu, and indeed in ſtrictneſs 1 
he plead. Mr ſpeech I conceive ſtill, that the firſt pleading ' 
U, to u charge of the Plaintiff or Promovent, is the 4 
yer, |. 6 "nly one properly called the Abe (29). 1 can * 
art of the | 8 1 
pared 1 | | þ 

thoſe (i (28) In one reſpect it hath a manifeſt advantage, the | | 

t 


da” 7-5 
© 1.7 — Ig 


n 


Rage - — 
RD RS DO NEON ICI 8 
4 


wer which each party hath to demand the anſwer of 
the other to every pleading that is put in, whereas a 
Defendant in Chancery cannot procure the anſwer of 
the Plaintiff to any new matter or allegation ' brought 
Wforward by him in his anſwer, without filing a diſtinct 
allegation, viz. a croſs bill. The late Dr. Radcliff, 
mhoſe practice had been entirely in the Common Law 


Ovghta 
it forme. 


riſon mj 


ar Court Courts (where he arrived at the firſt eminence) until he 
ally fails vis made Judge of the Prerogative, often told me, that in 


ſe alleg· Wis opinion (and his opinion could not be biaſſed that 
led on ay) the method of inveſtigating and coming at the 


truth in the Eccleſiaſtical Courts was preferable by far 
to any that he knew. | 
8 (29) I conſider the libel as the declaration or bill of 
complaint, The additional allegations do not charge 
new or diſtin& cauſes of ſuit, but only new circum- 
Mances and additional facts in confirmation of the origi- 
nal cauſe of action. Allegation en termes de Palais eſt 
Vol. II. A 2 | la 
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as little find when the number was limited tg 
three, for as I have obſerved Oughton ſeems t 


ſpeak of the, number, as only limited by the 

diſcretion of the Court, or in conſequence of ſon 

rule ſeryed upon the adverſary (30.) _ 
The Defendant or Impugnant has alſo a right 


to put in three defenſive pleadings, but in teſts 
mentary and adminiſtration cauſes both parti 


are Actors or Plaintiffs, as at law in a repleyy 


cauſe, and therefore you do not in them heat d 
defenſiue matters, &c. &c. but each party puts i 


or may put in three allegations. The huſbas 
charged with cruelty, or the wife with adulten 
are to defend themſelves, but the party ſettig 
up a will, and his opponent ſetting up inteſtag 


la citation d'une autorite d'Appuyer une propoſition, Is 
clopedie of Diderot and D'Alembert of Paris 1751. 
Allegationes partium—rationes quas Reus & Ada 


producunt ; hinc nata n/iris vox familiaris alleguer & 


eo qui inſtrumenta vel ge vel rationes pro ſuo ju 


tuendo profert. Du Freſnes Gloſſary. The word coms 


not from allegare which is ad alium mittere, but from al- 
gare, i. e. ad ligare to tie or annex to. 

(30) Eſt & alius modus refrænandi has ferunda, 
aliquando etiam zertias & -quartas propoſitiones materi 


rum, five allegationum; tit. 112. note. The two me. 


thods appear by that and the following ſection: iſt. pe 
tendo expenſas retardati proceſſus; 2d. aſſignando tet 


minum infra quem—ad amputandas dilationes, ſi mit 


tiplicentur allegationes, 


at 


EC 


re bot 
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Equity 
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(31). 
other u 
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limited (0 + both Plaintiffs, and Claimants of deceaſed's 
| feems u operty upon different ground. 1 
ce of ſons PERSONAL ANSWERS. - 


© We muſt alſo before we proceed to depoſitions 
t in teſts, Apr proofs by witneſſes, conſider Perſonal Anſwers 
th parts Which may prevent and anticipate the neceſſity 


f ſuch proof. The ſuit which hitherto may 
ave been compared to one at Law rather than in 
Equity, here aſſumes the latter form; for the Pro- 
Wnovent is at all periods of the cauſe after conteſta- 
tion, even down to the hearing, entitled to the aid 
of Impugnants anſwer upon oath, and if it be re- 
fuſed or delayed he proceeds with nearly the ſame 
proceſs of contempt to enforce it, as was uſed 
to enforce the party's original appearance ; with 


>, huſbagd 


 Inteſtag 
ſition. a Eo 


1751. 
1 this difference, (31) that where he is excom- 
alleguer I municated for not anſwering, I have heard it 
o ſuo jn ſaid there is no occaſion for a citation to all 
ord cone f effects, previous to proceeding with the cauſe, 
from al- but I think the contrary. 

cundas, a (31) In fact each party is entitled to the anſwer of the 
maten g other upon oath to every one of his pleadings, but to 
: two m. avoid complication and confuſion, I have ſimplified the 
: i. pe ſubject by conſidering only the Promovent and his libel. 
ando t. 1. i eaſy to generaliſe the rules above. 

„ ſi mil 


Aa The 


Alt 
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The * of courſe cannot read his vn warty to 
Perſonal Anſwer, but if the Promovent td eat d 
part of the anſwer to any one article, the In. Une tt 
pugnant has a right to read the whole of the Arne ter 
anſwer to that article. 


| j. e. CAC 

Exceptions may be put in to theſe perſon > the 
anſwers, as to an anſwer in Chancery, keen tere ar 
ſhort, impertinent or ſcandalous. etting 


pations 
to pu 
22 h P3 


PROOFS AND DEPOSTTIONS, 


When the party from the ſtage of the cayl 


is called on to proceed to proof, a term probs. iſ" en 
tory 1s granted, within which witneſſes are to an 11 
he produced, which by the courſe of the Cour pllegati 
lapſes, or 1s terminated on the next Court day; ns 1 
this is thrice repeated, ſo that the three prob. hole | 
tory terms would by the ſtile of the Court Japk pations 
on three ſucceſſive Court days, if they were not The 
continued (32) which they almoſt always are, iM 2 
and that for a conſiderable ſpace of time, fince ET 
in ſcarce any inſtance could it be poſſible for the . 
as ts | ſtored 
(32) This is done for a reaſonable and proper ſpace 3 
of time, till the witneſſes are examined, merely by tit 

Proctor, (When the regiſter mentions the ſtate of the wards f 
cauſe) praying to continue, until the oppoſite party, a neceſſa; 
the Judge object to any unreaſonable delay. x 
| ol the 


part 
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varty to bring up witneſſes perhaps living at 2 


ine them, within the ordinary Curial terms. 
Irne term probatory is common to both parties, 
j. e. each may examine during the time granted 
o the other, and as long as it continues; and 
here are three terms probatory granted on the 
putting in each and every one of the three alle- 
pations or pleadings which each party is at liber- 


2p ty to put in or file, during which terms probatory 
K, cauk ch party is at liberty to produce witnefles, 
; probs. ﬀſ"* only to the matters in the laſt allegation 
are 0 ot in, but alſo to thoſe in all the preceding 
4 .* allegations, ſo that until publication, and as 
Irt day; Pong as any term probatory is in exiſtence, the 
probe. hole cauſe and all the contents of all the alle- 
art laph gations are open to proof, | 
e The term probatory runs if the party whe 
_ i, prayed it is delayed for want of the perſonal 
„ anſwer of his adverſary, only from that an- 
2 ſwer coming in; and though it may have lapſ- 
ed, yet for ſpecial cauſe the party will be re- 
a foes ſtored to a term probatory by the Court: on 
by 0 the other hand if the party obtaining it after- 
: of wards ſhould change his mind, and think it un- 
arty, or neceſſary to examine further witneſſes, he may 
renounce it; except it has been granted in pain 
party WJ! the opponents contumacy who abſents him- 


ſelf, 


— A 
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great diſtance, nor for the examiner to exa- 
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ſelf, or except the other party has accepted i 
and proteſted of uſing it as common to both, 
unleſs he ſo accepts it merely for delay, and a 
terwards doth not examine witneſſes in which! 
caſe he muſt pay coſts of proceſs retarded (4), 
The witneſſes muſt be ſummoned to attend 
either perſonally, or if they cannot be found ij 
aà citation vis et modis, and their expences offer 
ed them, (34) and if they refuſe may be er 
communicated ; but if they live out of the jo 
riſdiction of the Court, a requiſition muſt gþ 
to their own proper Judge to examine then 
The probatory term is naturally continued ) 
contumacy of the witneſſes to give time to ſub 
due it, but if the Judge has reaſon to think thi 
their abſence is the effect of any colluſion « 
trick to delay the cauſe, he may proceed to con 
clufion ; but yet if they afterwards appear, and 
are abſolved, and their contempts purged, con- 
dcluſion is reſcinded, and they may be examit 60 


or if a 
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teſting 

now do 
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means 

that t! 
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within 
Ithat th 
ducing 
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examin 
The 
mon to 
to then 


witneſſes 

ed (35). | 
they ma 
The witneſſes not contumacious are produced * 
in Court within the probatory term and ſwon n mne ti. 
a Hy - (37) © 
(33) See Oughton tit. 75. muſt att; 


(34) This viaticum by the courſe of the Court is uf nd that 

ally from one to four ſhillings a-day while delayed ai LK 
four pence a- mile while on the journey. 
(35) Oughton title 78. 


are 


WL 


cepted it 
to both, 
75 and l. 
in which! 


ed (33), 


o attend 
found 
aces offer 
y be er 
of the ju 
muſt g 
ne them 


inued by 
e to ub 
hink thit 
luſion « 
d to con» 


d ſwoln, 


ourt is uſt 
lelayed and 


art 


Er if at a diſtance, a Commiſſion iſſues to exa- 


nine them (36). On their production, Ough- 
ton gives particular. directions about the adver- 
fries diſſenting. to their production and pro- 
eſting of its nullity, which in practice is not 


now done, the adverſary merely ſwearing them 
to give true anſwers to his queries, in caſe he 


means to croſs- examine them. Oughton ſays 
that the Judge admoniſhes them to appear 
to be examined before the next cburt-day, or 
within ſome competent time, but neither is 
that the modern cuſtom. (37). The party pro- 


[ducing them gives notice to the opponent of 


the articles of his libel, to which he intends to 
examine them, 
The witneſſe produced becoming thereby com- 


non to both parties, the adverſary may adminiſter 


to them interrogatories which he muſt do with- 


(36) Oughton ſays in a note, title 80. though the 


witneſſes muſt be produced within the probatory term, 
they may be examined after it has lapſed, and ſo is the 
practice. All that is neceſſary, i is to Ee them with- 
in the time. 

(37) The Court uſually admoniſhes them, that ow 
muſt attend the Examiner of the Court to be examined, 


and that the Examiner will pe them due notice of the 
time, 


in 
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E 
in twenty · four hours, unleſs further time bey he ope 
ed (39). Acopyot the interrogatories — my thi 
Oughton is not to be given to the opponent, Mnis is 
this croſs · examination doth not preclude obe be ex. 
tions to the witneſſes (39). The party producigh{142ys 
them cannot impeach his own witneſs, inſomui preſenc 

that though he may afterwards chuſe to w If tt 
their examination, yet he cannot prevent Me or 
oppoſite party from croſs-examining them. though 
The witneſſes are to be ſecretly and r 1 fi 
rately examined, not in the preſence of the Hund es 
ties or other witneſſes. Their depoſitions after they li 
ing read over to them, article by article, MY Co 
they aſked whether there be any thing which the they ar 
wiſh to alter or amend (40), -- are then to M equiſit 
ſigned by the witneſs, and he afterwards „ diooceſe 
peated before the Judge, i. e. aſked again ur haz 
the tu 


a | 3 . thus g 
(38) Each party of courſe may read the evidence Jann 


given by his witneſſes as well as thoſe of his adverſaris 


I ſh: 

on their croſs-examination. : 
(39) i. e. As I conceive to their ſayings, for I app the dic 
hend he cannot afterwards object to their perſons taſty in 
Oughton thinks that interrogatories more frequent] WW -: . 
prejudice than aſſiſt the party offering them. I. partic 
(40) How much is this preferable in ſome reſpects to u neation 


examination at Nifi Prius, where oy incautious 0 


hal Vo! 
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he open Court by the Judge, whether there be 
ny thing which he wiſhes to correct or alter. 
WT his is indiſpenſably neceſſary, becauſe though 
de examination is before the Examiner, it is 
ways preſumed, ſays Oughton, to be in * 
reſence of the Judge. 

If the witneſſes through illneſs, impriſonment, 
we or infirmity are incapable of attending, al- 
though reſident, the Judge or his Surrogate, 
br I ſuppoſe the uſual Examiner may attend 
End examine them at their own houſes ; and if 
hey live at a diſtance they muſt be examined 
by Commiſſion proceeding from the Judge if 
they are within his juriſdiction, otherwiſe letters 
equiſitory muſt go to the Biſhop within whoſe 
ioceſe they reſide requeſting him to examine 
for have them examined, as it is called, ju 
mutue viciſſitudinis obtentu from the mutual aid 
thus granted by the ſeveral Eccleſiaſtical juriſ- 
dictions. / 

[ ſhall firſt conſider commiſſions iſſuing within 
or 1 appr the dioceſe where the cauſe ariſes, Theſe com- 


is after by 
ticle, and 
vhich the 
nen to be 
wards . 
again 1 
the 


e evidence 
adverſari 


ir perſons taſty impreſſion, is inſtantly bellowed to the Jury and 

Frequent) Wi: ced upon, without giving time to the witneſs to correct 
$2 particle, or if he attempts to do it, perjury or preva- 

rech to u neation is immediately charged on him. 

autious d 
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miſſions uſed to iſſue to ſuch perſons ag tiy leren 
Judge might pleaſe; two or more being ul. il. (4 
ally nominated to him by the Proctors of ei land 
party, for his approbation, originally Ecds. +: 
ſiaſtics but latterly very often laymen, empo. n, a: 
ering them jointly and feverally (41) to Wl, Cc 
and examine, at an appointed time and place (cer 
aſſuming to themſelves an Actuary i. e. a Reither 
ter, properly among the Notary Publics, within at 
term aſſigned for tranſmitting or returning th y a ſu 
Commiſſion, and the term probatory is to h Wh 
continued untill the day of the return, e Cc 
proper notice (43) given to the oppoſite paryMW&ointed 
of the time of opening and proceeding on tt 
Commiſſion. | | (44) ! 
Such was formerly the 3 a practia ros, 8 
which Oughton himſelf obſerves is fraught iu ſed 
many miſchiefs, inaſmuch as the Commiſſione nd read 
ſo nominated will naturally make themſelves (45) 4 


i : 7228 8 dave ſac 
parties, and be in danger of not examining lt 3 
a - / Pppoint: 


eans h 


(41) Such is the tenor of Eccleſiaſtical Commiſſion 
in general, except to the Court of Delegates, whoſ 
Commiſſion runs to you or two or more 7 you ſo that out 
could not proceed. | 

(42) The place properly a church, now improper 
very often an inn, The place if in foreign parts canna 
be ſo definite. 

(43) Which is three days 5 to Oughton. 

different) 


0 doing 
ey hay: 
Wy) 1ntis, 
If the 
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ns as tieh;ferently and deviating into perpetual con- 
CINg uly. 
rs of each 
ly Ecele 
, empos. 
41) to ft 
place (q, 
4. Regt 
cs, with! 
TIN! the 
is to be 
turn, and 
fite. part 
g on the 


Ireland, and I take it for granted in England, 
15 taken a hint from the ſuggeſtions of Ough- 
on, and has within theſe few years ordered that 
zo Commiſſion ſhould be directed but to an 
cer of the Court, and that the Proctor of 


jon attended, muſt do ſa either in perſon, or 
y a ſubſtitute who muſt be a Proctor (45). 

When Commiſſigners uſed to be appointed. 
he Commiſſioners being aſſembled at the ap- 
ointed time were to accept the Commiſſion, 


(44) Partes ſolent nominare Commiſſarios ſibi amiciſ- 
ros, & ita communiter non dicuntur Commiſſaru Ju- 
lit ſed partium; & gerunt ſe ut partes, tit. 86. ſec. 8. 


L prac 
ught with 


miſſionen nd read his note to the ſame ſection. 
hemſelv (45) A Proctor can here then appoint a ſubſtitute, 1 


ure ſaid before, that ſtrictly ſpeaking, a Proctor cannot 


Lining it | W | Sy e 
Wppoint a ſubſtitute till after conteſtation of ſujt. This 


ommiſſon ens however where he has no ſpecial authority for 
tes, who? doing, but uſually in their original general proxy, 
ſo that ouF'c) have ſuch a ſpecial clauſe empowering ſubſtitution 


tig. 


If the proctor diſobeys tuch an order of the Court 
Bs above he may be ſuſpended, and it is to be noted, 
lat a Proctor of Doctors Commons ſuſpended cannot 
are a mandamus to reſtore him. See 3 Bacon's Ab, 
$31. and Burn. title Proctor. 


B b 2 (and 


improperſ 
arts canna 
ghton, 

lifferentl 


eſts (44) The wiſdom therefore of Judges in 


her party, if he chuſes to have the Commiſ- 
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F 
(and though ſome were abſent they might ſub if no 
ſequently accept it,) and to appoint an indif. MWMuſuall: 
ferent perſon Actuary, uſually a Notary Public Wmiſlio! 
and to take care that one ſhould not be in-Miſkozato 
poſed on them by the party bringing down t If t 
Commiſſion partial to himſelf. Now that A time 
Officer of the Court examines, who is probe ilfthrice 
bly a Notary Public himſelf, it is often thought done i 
unneceſſary to aſſume an Actuary (46). tumac 
The oppoſite party may join in the Commiſſo not c 
to {ave expence and examine his own witneſſes eare at 
under the fame; when the Commiſſion go proteſf 
down he may adminiſter 1nterrogatories, or not af 
he does not chuſe by his Proctor to be preſent, 36, ſe 
he may at the time of ſpeeding the Contmiſſion WF The 
deliver in his interrogatories to the Regiſter, not miffor 
to be ſhewn to any perſon until the Commi- and fi 
| fion be opened; but if afterwards he chuſes dite t 
be preſent by his Proctor, theſe interrogatorie Acts < 
may be ſubſtracted and new ones adminiſtered; Wcepoſit 
FD 7 8 the wi 
(46) The delay and expence of the old method of the wi 
pointing Commiſſioners was to my knowledge extreme ſeal u. 
grievous. The preſent mode is a wonderful ſaving wit iſſu. 
the ſuitor, while at the ſame time his buſineſs is muci The 
better done, by an Examiner and Proctors well 1 "RPE 
quainted with the rules and practice of the Court, 1 = 
which the blunders of ſtrangers to it were innumerabe WF 


3 ES not 
and infinitely miſchievous. 8 


it 
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no interrogatories be previouſly prepared, he 
uſually gets a reaſonable time from the Com- 
miſſioners below to prepare and bring in inter- 
dogatories, having only 24 hours in ſtrictneſs. 

If the adverſe party doth not appear at the 
tine of ſpeeding the Commiſſion, he is to be 


might ſub 
an indi. 
ry Public 
ot be im. 
down the 
/ that a 


is proba Miſthrice publickly called, and every thing is to be 
n thong done in Pænam Contumaciæ in pain of his con- 
). tumacy ; and Oughton thinks that if he doth 


ommiſfo rot chuſe to be preſent he ought to take 
| witneſſes care at the time of granting the Commiſſion, to 
Tion gos proteſt of nullities for that otherwiſe he can- 
ries, or rot afterwards except againſt the witneſſes, Tit. 
e preſent, WF 56, {c&. 11. 


ontmiſſon The Certificate of the execution of the Com- 
giſter, not miſſion is to be directed to the Judge, ſubſcribed 
Commil- and ſigned by the perſons appointed to expe- 


dite the Commiſſion, and containing all the 
Acts done by virtue thereof. Every leaf of the 
depoſitions ſhould be ſubſcribed not only by 
the witneſſes but alſo by the Commiſſioners, and 
the whole carefully ſealed up with an authentic 
ſeal until produced in the Court from whence 


chuſes to 
rogatorie 
iniſtered! 


thod of ap 
extremelf 


l ſaving it ifſucd, and aperture there prayed. 

1þ is The manner of executing a commiſſion to 
2 examine witneſſes in another dioceſe, (for no 
numer i men can be cited to appear out of his own) doth 


not materially differ, except that it muſt iſſue 


and 


i 
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and be directed to the Biſhop of that dioceſe, q 
his Vicar General and Official Principal, an 

be attended with Jetters requeſting or praying 
them to compel the witneſſes to appear at a tim 


and place which muſt be named in the requiſ. 


tion, to examine theſe witneſſes, and mant 
the depoſitions (47). 


If the Commiſſion is to be executed in foreiph 
parts it may perhaps be directed to the prind; 
pal Magiſtrate of the place, or his Deputy, an 
in ſuch caſe, as it 1s difficult to aſcertain the 
exact time, the Commiſion may be more inde 
finitely directed to be executed between fuck 
a day and ſuch a day, giving due notice a ce 
tain number of days before, to the oppoſite pat 


ty. 
PUBLICATION. 


Whenever the Proctor of either party dot 
not intend to produce or examine any mor 
witneſſes, he may pray Publication, which ſome 
times on ſpecial circumſtances is prayed ſaviq; 
the examination or repetition of ſome partic 


(47) T have known a Regiſter of one dioceſe, examitt 
by conſent in another, but then he could have 10 


power or proceſs to compel ' witneſſes. 
| lar 


lar wi 


ficient 
ty, Al 
part ( 
out) | 
ourſe 
in thei 
public 
and t! 
party * 
ready \ 
t is fo 
tion b 
Comm 


and to 
Pub 
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have I 
Court 
It oth 
ny, the 
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as that 


aymngs, 
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dioceſe, 0 lar witneſs: Publication may be ſtayed on ſuf- 


ipal, au fcient cauſe at the prayer of the oppoſite par- 
Yr praying ity, and putting in a new pleading upon his 
r at a tim part (if the whole number allowed him be not 
he requiſ. out) is always ſufficient cauſe and ſtays it of 
| trapſmit{Mcourſe ; ſo that where each party chuſes to put 


in their three pleadings, and are ready with them, 


in foreig publication cannot paſs till they are all exhauſted 
the princ and the witneſſes to them examined, but the 
puty, ani") which prays to ſtay publication, muſt be 
ertain tel ready with his pleading at the time it is prayed 


nore inde it is for the Court to determine whether publica- 
veen ſuch tion be unreaſonably or deſignedly delayed, or 
ice a cer MICommiſſions tediouſly or improperly executed, 


and to act accordingly. 

Publication having paſſed and copies of the 
Lepoſitions being given out, if the witneſſes 
have not fully anſwered to interrogatories, the 
Court will oblige them to anſwer more fully 
if other exceptions appear to the teſtimo- 
ny, the parties will offer them. Theſe Exceptions 
0 witneſſes are either general or ſpecial, the for- 
mer offering general objections, the latter ſpeci- 
hing particular facts, cauſes, and reaſons of ex- 
eption; and each of them may be to the perſons 
a that they are of infamous character, or to the 
ajings, that they are contradictory, repugnant, 

| or 


Doſite pat: 


arty doth 
any, mere 
ich ſome: 
ed ſaving 
e particu 


ſe, examine 
d have 1 
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or exrraarticulate, (48) and the party may, aui Except 
Oughton, demand the oath of calumny or m cocumen 
lice (49) from him who excepts | generally, bel, ſhou 
oblige him to ſhew that he doth not except uit; in: 
the ſake of delay. time befc 
Probatory terms are granted on theſe excepiſcuently d 
tions, and Commiſſions to examine as in H ilowedut 
principal cauſe, aledged | 
The party to whoſe witneſſes exceptions ar 
made may bring others to corroborate them, and 
may alſo impeach the witneſſes produced to ſup "FTA 
port the exception, who are called reprobatory d a 
the original ones, , by others reprobatory of them „ 
but the conteſt can go no further, according t um tn P, 
the adage.— In reſtem teſtes, & in kos ſed non du"... limit 
ultra. won, if | 
3 - | .  ,inake, to | 
(48) The objection to extraarticulate depoſition . boaffed 
evident. The other party thus cannot know to what the Pace 
witneſſes have been examined, and therefore cannot pro ence to n 
perly croſs examine them giving him a copy of the u without fr. 
ticles to which they are to be produced is ſo of little ul 
to him. The examiners are very faulty when they ſu 3 
fer it. | | 
(49) The form of the oaths of calumny and malit on ſpecif 
is found in Oughton, Burn, &c. I have never know! ion in a note 
them in practice, yet I have heard it ſaid from high a (51) They 
thority that they may ſtill be adminiſtered, not only H words, 
ProCtors, but even to Advocates—ſed quere. Un : 
| Inſtrument Vo. II. 
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Exceptions (50) ended, iuſtruments or written 
documents remain, which if alledged in the li- 
tel, ſhould be produced before conteſtation of 
uit; in general they may be produced at any 
time before concluſion, or afterwards if ſubſe- 
quently diſcovered (51), and I have known them 
lowed to be produced at the hearing though 
lledged long before. 


ly, fait 
i Or ma. 


TERM TO PROPOUND. 
Publication being paſſed and the depoſitions 


known, if no exceptions to witneſſes inter- 
rene, or if they have been aiſpoſed of, the 
Term to Propound all things follows ; which means a 
term limited within which the Defendant is called 
upon, if he has any further proof or defence to 
make, to bring it forward : if then after all that 


oY tas paſſed, the Impugnant has any further de- 
met knce to make, new witneſſes lately diſcovered 
f the ul rithout fraud or covin to introduce, or real ob- 
little uf | 

hey ſuf (50) The party excipient however may corroborate 


tis witneſſes alſo. Corroboration cannot aid thoſe to 
vom ſpecific objections have been put in, ſays Ough- 
ton in a note to title 102. 

61) They are uſually alledged with theſe concomi- 
unt words, <vhich he proteſts of exhibiting in due time and 
Mace, | 

Vor. II. Ce jections 
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jections to make to thoſe of his adverſary 
which he could not make before, he may ful 
do it; but if he attempts any thing of this 
kind with intentions of delay, the ſagacity d 
the Judge will induce repentance on him, in 
load of coſts: and if on the day affigned to propand 
all things he has no new defence or objection to 

make, Concluſion follows: This term to Propound | 
all things, Oughton admits is not a creature of 
the Ancient Law, but an invention and uſage d 
Judges in later times. 


CON CLUSION . 


Concluſion alſo Gail admits not to be de ji 
Rantia Juris, or known to the Civil Law, thougl 
perhaps it was to the Canon : it is however plain 
conformable to good ſenſe to put an end and 
concluſion to the ſuit, ma/gre any litigious per 
verſeneſs of the parties ( 52); and according. 

 conclufun 


concluſion fe 
vr adducir 
ments, EX 
dit them 
akes place 
to hear ſer 
lay, on w. 
ay pleaſe 
the cale 
to him, cc 
the Judge 
To hear 
citation 
now, wher 
alled, anc 
Macy, 


rer knew al 
lt two yea! 
he greater 
dots what th 
lemſelves. 

(54) The 
Ion pleading 
n Ireland ; 1 


(52) So ſays Oughton, but in practice I have knom 
them conſtantly, if records of courts ſuch as bills i 
Chancery, or public inſtruments, produced at the hearn 
upon leave obtained; on condition ſometimes of alledg 
ing them, that they may be e by the x oy 
party. 

(53) The tediouſneſs of ſuits in the Eccleſiaſtic 
Courts is a common and trite topic of abuſe. I ſcaree 

erel 


not muc] 
ity of bu 
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werf jn forbids the filing any further allegations, 
ay fil; adducing any further proofs even by inſtru— 


ff this 
city 0 


n, in 2 


ments, except as far as leave is reſerved to exhi- 
it them at the hearing: and when concluſion 
tikes place, the Judge is prayed to gn a term 
0 hear ſentence and to inform on the next court- 
jy, on which day or as ſoon after as the Judge 
xy pleaſe, he hears the cauſe, Advocates ſtate 
the caſe on both ſides, the depoſitions are read 
to him, council (54) are heard to evidence, and 
the Judge is ready to proceed to ſentence. 

To hear this ſentence, by the ancient practice 
tation iſſued to the unſucceſsful party, but 
now, when he has once appeared, he is merely 
led, and ſentence paſſes in pain of his contu- 
Tacy, 


ture 0 


lage 0) 


> de (ul 
„ though 
 plainl 


end and 
us per er knew any one of them even the moſt complicated, 
dingt two years. How few Equity ſuits are ſo ſoon over. 


he greater part of the world merely repeat like par- 
ts what they hear others ſay; few think or obſerve for 
liem{elves. 


-onclufud 


e know! 
bills i 
e hearing 
F alledg 
oppoſi 


(54) The Common Lawyers, though not allowed to 
en pleadings, are admitted to ſpeak in theſe Courts, 
I Ireland ; for in that kingdom the Common Lawyer 
not much diſtinguiſhed from the Civilian: multi- 


city of buſineſs has not produced diviſion of labour. 
leſiaſtic | 


[ ſcarce! 
eret 
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THIRD STAGE OF THE CAUSE dat 
'TO ITS TERMINATION. tion, in w. 
| able by t 
———  _____ 
| arty con! 
SEN TENCE—EXECUTION. a0 capien 
| { 
_ Concluſion having paſſed on the day aſſign 3 
ed to conclude, the Promovent prays a tem wo 
; ſays it 1s 
to be aſſigned to hear ſentence, and to inſm n 
13 . : Bihop's / 
viz. on the next court-day, on which day infor When ; 
mation being given to the Judge, 1. e. he ha. n 


ing heard the proofs read, and the ſtatement 
and arguments of Council or Advocates, pros 
ceeds as ſoon as he is ſatisfied, to give ſe- 
tence (55) which is offered to him in writing by 
the Proctor, figned by an Advocate, and if ape 


mtervene ] 
in a matr1 
neral he 
which the 


; | ſhall 

proved is then ſigned by the Judge. As to  _—_— 
Bs cution ; 

| make agal 

(53) The order then of rules from publication, if u criminatec 

particular obſtacle be interpoſed, is thus : Thus, if! 

I. Publication decreed, ; nant can 1 

2. The Judge aſſigns to propound all acts next cout 

day. Fs 5. On 

3. On that day all acts being propounded, Judge ce. Such 

ſigns to conclude unleſs cauſe next court-day. u freland tl 

4. On that day concluſion decreed, and Judge ally plenary as 

to hear ſentence and to inform on next court-day. ſretently by 


FY 
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tion every one knows that where the ſentence 
goth not execute itſelf, if it be diſobeyed, the 
Eccleſiaſtical power is only that of excommunica- 
ton, in which it is ſupported and rendered formi- 
{ble by the aid of Chancery, granting where the 
arty continues obſtinate the writ de Excommuni- 
\a!o capiendo: concerning which, I ſhall only ob- 
ve, that all the churchmen inſiſt that this is a 
writ ex debito Juſtiliæ, though my Lord Coke 
ys it is only ex gratid. But at all events, the 
Bihop's fgnrficaurt muſt ſhew ſufficient cauſe. 

When it appears to a third perſon that his in- 
tereſt is any way concerned in any cauſe, he may 
juervene proving his intereſt. This he may do 
na matrimonial cauſe at any time, but in ge- 
neral he muſt proceed in the ſame ſtate in 
which the cauſe was when he intervened. 

| ſhall only here add, that if the Impugnant 
in a criminal cauſe has any counter charge to 
make againſt the Promovent, it ought to be re- 
ciminated by way of what is called reconvention. 
Thus, if in a cauſe of defamation, the Tmpug- 
nant can retort the charge of defamation on the 


 affyn 
a term 
inform 
y infor. 
he har. 
itement 
'S, Pros 
re ſen⸗ 
ting by 
| if ap: 
to exe 
cution 


n, if 1d 


xt court 
5. On that next court-day, information and ſen- 


ence, Such is the ſcheme of Oughton, but in practice 
n Ireland there are three aſſignations to hear ſentence, in 
plenary as well as in ſummary cauſes, as will be ſeen 
pefently by the rules in Maddock v. Logan. 


ſudge ak 


e aſſigns 
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5 0 other 
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4 Summ 
are but 
Bead of 


other party if in a cauſe of divorce for adul. 
tery, the wife denies the charge, but in hy 
turn ſeeks a divorce for cruelty---ſhe reconvene 
the Promovent, and files what is called a recog. 
vential matter (56). | _ 
Having now done with Plenary Cauſes, (5) 

I am to proceed to Summary, but as thoſe d 
| | a Summan 


gth May 
to conclude 
26th M: 
is day, W 
ed to be ad 
* 16th Jul 


refuſed, an 


(56) To convene in the Roman Law was a technicy 
term ſignifying to bring an action. 

(57) I ſhall further illuſtrate the practice in a plenan 
cauſe, by the actual rules in one ſtrongly conteſted, 


MADDOCE v. LOGAN. 

Citation. Certificate of the execution thereof con 
tinued. Promovent filed a libel *. Impugnant exhibi- 
ed a juſtiſicatory matter. Promovent admitted the fant 
as far as, &c. under proteſt of excepting. Impugnat 
prayed Promovent's perſonal anſwer to the articles d 
his juſtificatory matter—decreed accordingly, Impug 
nant alſo examined witneſſes to his juſtificatory mit 
ter, and they were croſs-examined. 

Then the Promovent put in an additional allegation, 
which the Impugnant conteſted negatively, then tit 
Promovent moved for the perſonal anſwer of Impugnut 
to Promovent's additional allegation. 

21ſt April, publication decreed, 

5th May, aſſigned to propound all things. 


cauſe next- 
20th Ju: 
prayed libe 
fred. 

23rd Jui 
Featory mat! 
conteſted n 
promovent 
utter. 

July 4th, 
jultifcatory 
It was tl 
nd ordered 
July 7th 
azainſt conc 
aſigned to 
matter. A! 
Too continue 2 certificate of execution is to give further time w le judge 1 


execute and certify. Every citation mult be returned in the term creed 01G] 


which it iſſues, or the next. n 
| 0 


* 
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Fi du 2 Summary nature in the Conſiſtorial Court 


in he e but few, I will treat of them under the 
on lhead of EY 

- any PRERO- 
L Tecon. ; 

| gth May, all acts being propounded, Judge aſſigned 
85 ( 57 t conclude unleſs cauſe next court-day. — 
hoſe d 26th May, Judge aſſigned to conclude unleſs cauſe 


Immary is day, when Impugnant on petition and affidavit, pray- 


ed to be admitted a pauper. | 
- 16th June, That motion was heard, and the petition 
refuſed, and then the Judge aſſigned to conclude unleſs 
cauſe next court-day. | 

20th June, in oppoſition to concluſion Impugnant 


technica 


a plenary 
ted, 


prayed liberty to alledge a letter and paper writing af- 


eof con. bed. 

: exhibi-WW 22rd June, Impugnant exhibited an additional juſtifi- 
the ſane atory matter with two inſtruments annexed ; this was 
1pugnatt conteſted negatively, and then the perſonal anſwer of 
ticles 08M romovent alſo ordered to this additional juſtificatory 
Impug utter. : h 
Try Mat July 4th, perſonal anſwer given in to the additional 

jultihcatory matter. | 

. It was then prayed again that concluſion might paſs, 
then 


nd ordered unleſs cauſe next court- day. 
1pugnan July 7th being next court-day, Impugnant, as cauſe 
zzamit concluſion prayed that the term of law might be 
aligned to him for proof of his additional juſtificatory 
matter, And afhdavits being read for the Promovent, 
le judge refuſed to aſhgn the term of law, and de- 
ed concluſion and aſſigned to hear ſentence on the 


firit 


er time t0 
ne term 1 


gti 


” 
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ling as 1 
ty conte 
other, { 
of the p! 


PREROGATIVE COURT. 


In this Court (which is confined to teſtame 
tary and adminiſtration cauſes except as mati 


monial may come in incidentally, and that a ercept 
where there are bona notabilia, viz. to the uu and bot! 
of five pounds in different dioceſes) all proceed, you 
ings are ſaid to be Summary, as they are auc. but 
ſaid to be in the Court of Admiralty. to concl 
The ſtrict deſcription of a Summary Cu, ber after 

is that in which it is not neceſſary to give in term t 

| libel, but you may libel viva voce at the ae firlt : 
and pray to proceed Summarily ; and the PA ert day 
tor for the Impugnant is to diſſent, and this ind. aſſi, 
fers Conteſtation of Suit, for expreſs conteſtatuf cauſe ſhe 
is not neceffary ; and in which there is no al inferred ce 
ſignation to propound all things, nor afſignatia ſignatio 
to conclude, nor expreſs concluſion. To part oil correse: 
this deſcription cauſes in the Prerogative Ml () vic: 
not ſtrictly anſwer, ſince the pleadings are it The day apps 
writing, and the depoſitions taken down in writ "kgs 0 

inform, 

firſt aſſignation next court-day. Impugnant's Prod 5 
diſſenting and proteſting of grievance and of appealing. TR 
Nov. jth aſſigned to hear ſentence on the ſecond ail hs 
ſignation next court-day. 3 
Nov. Toth. aſſigned to hear ſentence on third aſigu : agnea to 
tion, and to be informed next court- day. | $ Allgned to 
Nov. 17th Information and ſentence. a eg to 


Vol. II. 
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ling as in the Conſiſtorial Court, and each par- 
ty conteſts in writing the allegations of the 
other, ſo that great part of what has been ſaid 
of the practice of the Confiſtorial applies to this, 
except that all the cauſes being teſtamentary, 
and both parties Plaintiffs, and no offence charg- 
ed, you will not hear of matters defenſive, &c. 
Kc. but as there is no term to propound, or 
to conclude, they are juſtly called Summary: 
for after publication paſſes, inſtead of praying 
term to propound all things, the party prays 
the firſt aſſignation to hear ſentence, and on the 
next day inſtead of a term to conclude, the 
and. aſſignation to hear ſentence, and if no 
cauſe ſhewn on that day, there is an implied or 
inferred concluſion, and the party prays the 3rd 
aſignation and to inform (58). 


eſtamey 
is mati 
hat onl 
the valy 
Proceet 
are all 


'y Cauſe 
zive in; 
the acts 
he Proc 
1 this 1 
teſtationf 
8 no a 
ignatiot 


part 088 CORRESPONDENT STAGES ACCORDING TO OUGHTON. 
tive d (58) Plenary, | Summary. EY 
are i be day appointed to propound. 1 Aſſign. to hear ſentence. 
The day aſſigned to conclude. 2 Aſſign. to hear ſentence, 


in writ 
| Aligned to hear ſentence and to 3 Aſſign. to hear ſentence and 


inform, | to inform. 
s Prod 
100 CORRESPONDENT STAGES IN PRACTICE. 
Th 44 Plenary. Summary. 
Al things prepounded. 1 Aſſign. to hear ſentence, 
—Conclufion. 2 Aſſigned to hear ſentence. 
d aſſign 1 Aſſigned to hear ſentence. 3 Aſligned to hear ſentence and 
| 3 Allpned to hear ſentence. to inform. 
1 Allzned to hear ſentence and to | 


inform. 


W. D d Appeale 
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5 APPEALS. _ 
. Appeal is either from a grievance, or fron ys Ape 
a definitive ſentence or interlocutory decree having by the 
the force of a definitive ſentence. 3 
If the party againſt whom ſentence has paſſel claring 
find himſelf aggrieved, and if that grievae fx befo 
appears on the face of the proceedings, he bring urle of 
a Cuerele of nullities, but here he can produce ng rievance 
new matter; if he be aggrieved by matter end witr 
trinſic, he appeals (59), and then is allowed an hay appe. 
_ allegata allegare, & non probata probare. s [f the 
(59) The firſt kind of Appeal, viz. from a grievam 
muſt be made in writing, and muſt ſpecifically contain The moc 
the circumſtances of the grievance, as if proper teſt ee follow 
mony has been refuſed or improper admitted: The naue frings, i 
of the witneſſes, and the matter of their evidence mul WW” the or 
be ſet forth, and the Appeal muſt be interpoſed within tes a, 
ten days, for it has been doubted whether the ftatut Nevance, 
24 H. VIII. ch. 12. which ſpeaks of 15 days, applies to n provata | 
Appeals from Grievances, and in Ireland I appreheni * lew ez 
there is no ſuch ſtatute, and therefore the rule of the This rem 
Civil Law, which gives 10 days, muſt here govern *. fata prob 
The ſecond kind of Appeals, viz. from a definitive {ſe /'i-1 
ſentence may be viva voce in the preſence of the Judge A mult, b 
| ted or oc 


apud afa at the time of the ſentence, or in writing 
before a Notary Public within ten days, or in England 


by ſtatute within fifteen. 
* It was ſo determined by the Delegates about three years fince in 
Lecky and Cave, where an attempt was made to conftrue the lan ot 


et what roc 
M1 trum 
have beer 


Ireland otherwiſe. 
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If he appeals apud acta, he at the ſame time 
nys Apoſtles, i. e. ſhort letters dimiſſory ſign- 
Aby the Judge, ſtating ſhortly the caſe and the 
Fatence, and in the room of further Apoſtles, 
claring he will tranſmit all the proceedings. 

f before the ſentence given, the Judge, in the 
curſe of the cauſe, induces by his acts any 
rievance upon either party, as by his rejecting 
aid witneſſes or proper allegations, that party 
nay appeal, | 
If the party or his Proctor doth not appeal 

apud 


grievant | 

- contan The mode of proceeding in an Appeal from a griev- 
der tel re follows the nature of the original cauſe from whence 
he names ſprings, i. e. it is plenary or ſummary, accordingly as 
ace mult s the original cauſe, excepting that before the De- 


gates al“ cauſes are ſummary, aud that in a cauſe of 
nievance, it is not allowed non allegata allegare, and 


2d within 
ie ſtatute 


pplics v probata probare as in Appeals from a definitive, with 
pprehend me few exceptions, for which ſee Oughton, tit. 318. 
e of te Ibis remarkable rule of non allegata allegandi, and non 


em“ rata probandi, has always this tack to it, modo non ob- 


definite WF 7:1/1-atro teſlium. The new allegation or proof there- 


e Judge r muſt be ſomething which could not have been ſug- 
- writing ed or occaſioned by the evidence already publiſhed ; 
England i" what room for controverſy is here | Deeds and writ- 


1 1truments are uſually admitted; yet may not a par- 


rs ſince in 
the law ol 


The 


' hare bean prompted to forgery as well as perjury by 


D d 2 | ſeeing 
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apud acta, he may, diſſenting at the time of {i At th 
tence, afterwards appeal in ſcriptis (60), within granted, 
ten days in Ireland, 15 in England, by going hy, party is 
fore a Notary, who draws up an inſtrument d ſteps he 
appeal, continuing a ſhort account of the nat d exec 
of the cauſe and the ſentence, ſigns it befor granted, 
witneſſes, and puts his ſeal to it, and thus it be political 
comes authentic. | Jen ried to | 
ſecing the ſtrength or weakneſs of his own or adverſaa ©” the b: 
cauſe below ; the beſt account I know of this rule is in miſſioner 
Farinacius de teſtibus: the rule in our houſe of Lords i miſſion 
the converſe, ſee Brown's Caſes in Parliament, v. 1. p. u mult acc 
It is a practice unknown to our law (though conſt an 7771 bit 
ly followed in the Spiritual Courts) when a ſupera tber proc 
court is reviewing the ſentence of an inferior, to en the paſt 
mine the juſtice of the former decree, by evidence u 1 
never was produced below, 3 Bl. Comm. p. 455. 1333 
(60) It is incumbent on the Proctor to appeal in one 5 If the 
of theſe ways, unleſs otherwiſe direCted by his client, for 5 
he omits to appeal from a definitive, and any damage [paltical 
thence enſues, he 1s liable to an action from his client. | (61) If 
Appealing apud acta may ſometimes be very neceſlar, if from 2 
as for inſtance to prevent a perſon who has got adm: Lia 
niſtration by ſentence from inſtantly intermedling vic 1 
the effects. At other times it may be expedient not i Julze of f 
appeal apud acta, as if it be apprehended that te be ke 
Judge will aſſign too ſhort a term to retrocertily, ſer Ly 


Oughton, title 294. For the advantage of appealing i 
writing, in ſcriptis, from an interlocutory having the 
force of a definitive ſentence, ſee Oughton, title 293. 


at 
e 


of obtainin 
Ourhton is 
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4 


e of {6 At the time when apoſtles are prayed, and 
„ Within granted, a time is appointed within which the 
oing be, party is to retorcertity to the Judge @ quo what 
ment oWH:p5 be has taken, who otherwiſe will proceed 
e nature to execute his ſentence. The Apoſtles when 
before granted, (61) (if it be an appeal from a Metro- 


us it be. political or from the Prerogative Court), are car- 
ried to the Lord Chancellor's Secretary, and up- 
on the back of them the Chancellor names Com- 
miſſioners, or Judges Delegates, and the Com- 
miſſion being made out, two of them at leaſt 
muſt accept it, which they having done, iſſue 
an iulibition to the Judge below to ſtop all fur- 
ther proceedings, and a monition to tranſmit all 
the paſt proceedings 1n the cauſe to them, which 
is done accordingly, and this 7ranſmiſs ſerves in 
the room of further Apoſtles. 

[t the appeal be from a Dioceſan to a Metro- 


dverſaric 
ule is in 
Lord i 
1. p. 70 
conſtant 
ſuperir 
, to en. 
ence that 
. 
| 1n one 
lient, for 


alitical Court, the Apoſtles are in the ſame 
damaęe ! P 
client. . * « * . 
(61) If the Appeal be in writing, which it always is, 
eceſlary, 2 5 
om a grievance, there is no occaſion for Apoſtles, 
ot adm. : | 410 | 
ine v the inſtrument of Appeal itſelf contains the whole 
f i | We of complaint, and where notice is given to the 
12 i Judge of ſuch an intended Appeal in ſcriptis, he cannot 
«+ fe put a rule upon the party to proſecute and retrocertify 
5 . until after the time for appealing is out. The manner 
aling in EG 
5 . et obtaining a Commiſſion of Delegates deſcribed by 
ing the : g 
125 Oughton is ſomewhat different from that above. 
205 | 


if manner 
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The c- 
ain term 
his term 
1 homm: 
ime with 
to proc 
is ſenten 
Ihe law 1 
which is 
nder fon 
ay run C 


manner carried to the Archbiſhops Vicar Gee. 
ral, who then iſſues an [nhibition and Monin 
and has the tranſmiſs made to him in like form x 
in the caſe before mentioned. 

If the appeal be from a grievance, and it hy 
proved to the ſatisfaction of the Delegates, a 
admitted by the party appellate, the cauſe js te. 
tained above, and the Delegates go on to hex 


the whole merits (62). 
1 + The 


(62) If the Refpondent in the Appeal thinks that th 
grievance is real, Oughton adviſes him to avoid furthe 
expence by confeſſing the grievance and paying the coli 
incurred on its account, and then if he were Impugnan 
below to pray that the whole cauſe may be retained by the 
Delegates, and that the Appellant may proceed thereu 
before them, but if he were the Promovent below k 
can oblige him to do fo, becauſe the Impugnant why 
appeals, cannot deny that he conſents to the Jud 


ſurely exter 
pnde, recuſe 
mus indiff 
uationis. 

(63) If ti 
uM, within 
udpe's pow 


above, and makes them Judges of his cauſe, Oughtaty wards, 01 
tit. 286. | revoked 7 

As the appealing from a grievance is very often a uu fe Appe 
for delay, it ſeems reaſonable that either party ſnouii ue his fu 
have a power, by confeſſing the grievance, to retain te ore, prote 
cauſe above. In the title juſt mentioned, Oughin dur, to pr. 


would ſeem to make a diſtinction between Promonrelt 
and Impugnant; giving greater privilege to the latte 
vet in the next title, 287, he gives equal power t01 
Promovent when made Reſpondent in matrimonil 


cauſes, or ſuits for legacies, and lays down a principe 
| ſurely 


Id the cauſ 
If the par 
e Appcllat 


ppellant wm 


The cauſe muſt be proſecuted within a cer- 


bee. an term, i. e. the appeal proceeded on, and 
F208; is term is two fold, Terminus Juris, and Termi- 
hominis ; the latter ſignifying the limit of 
d it Eine within which the Judge has bound the par- 
ates, alto proceed on pain of his otherwiſe executing 
lle is ro W's ſentence; the other the boundary aſſigned by 
to heal be law in caſe none be aſſigned by the Judge, 
hich is one year, called primum fatale, becauſe 
The Under ſome ſpecial circumſtances a ſecond year 
ay run called ſecundum fatale (63). 
s that the The 
id further 


; the care extending to both parties, viz. Appellans, appel. 


mpugna , recuſavit Fudicem a quo, languam fibi ſuſpeftum, & 
ed by de indiſferentem, et conſentit pro parte in Fudicem ap- 


24 theren 
below be 
1ant who 
e Judges 
Oughton, 


ations, 
(63) If the party ſerves an inhibition on the Judge a 
„ within the time limited for retrocertifying, that 
udge's power ceaſes, and attempts or attentates of his af- 
wards, or during the period given to retrocertify, will 
| revoked and declared invalid by the Judge of Appeal. 
en a naß de Appellant, after inhibition ſerved, negleCts to pro- 
ty ſhoul 
retain the 
Oughto 
'romovell 
the lattel 
ower to! 
ztrimonil 
| princip 
 ſureh 


cutc his ſuit, the Appellate may put a rule upon him 
bore, proteſting however againſt the juriſdiction of that 
vurt, to proceed, otherwiſe to be diſmiſſed with coſts, 
bd the cauſe remitted to the Court below. 

lf the party doth not chuſe, or omits to do this, and 
© Appellant doth not proceed during one year, the 
ppehant way call upon him to ſhew cauſe, why the 


Appeal 
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EC 
The appeal proceeding, an Appellatory libs j 
exhibited, this is conteſted or anſwered by th 
oppoſite party, the depoſitions are read from th ( 
tranſmiſs, in which all the proceedings below u 
made up in the form of a book; Advocaty The p 
are heard, and the Delegates proceed to pr 8 
nounce ſentence, and according to their judy 1 * 
ment decree bene or male appellatum, and in th he ir 
latter caſe approving of the ſentence of th cial pro 
Judge below, ſend back the whole cauſe to hin br publi 
with all its incidents, to be by him carried i e 
to execution ; or they may, if they pleaſe, thou ty of Pe 
| he remits the cauſe, retain the taxation and e kopearing 
forcement of the coſts (64). 19s Ous 
Appeal ſhould not be declared to be deſerted, and thy * 
he appears, and attempts to ſhew cauſe, and oli ane and 
to proceed, may if he can prove the deſertion, {iq fefuſes to 
him, and then the Judge declares the Appeal delertd o if he 
and remits the cauſe; but for ſome ſpecial reaſons, ve moniſhe 
in the latter part of the year, the party has been s and tl 
gent, and gives ſome plauſible reaſons for his dela WMO:ohton 
the former, a part or the whole of a ſecond yea le fame 
given to him. 

(64) Appeals proceed in like manner from crinu (60) But 
cauſes, whether of the mere office, or office promota ere ber, 
the Proctor of office; or whether voluntarily promoted ae Pro 
by a perſon unintereſted, or ex inflantia partic by WW...c... of e. 
party injured. | norent, anc 

CRIMINAIY Vor. L 
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y libel ) 
d by the 
from thy 


971 


CRIMINAL CASES. 


Delow an 1 
dvocat The proceedings in theſe are, as we have ſeen 
to pi hem to be in the Civil and Canon Laws, by 
eir juch Innifition or Inquiry, Accuſation, and Denunciation. 
d in th | 


1 the firſt mode, in which the Biſhop or his Of- 
cial proceeds from the mere office, (60) induced 
by public fame or the relation of creditable 
perſons to inquire into the innocence or crimina- 
ty of Perſons within his juriſdiction, the party 
pppearing has articles exhibited to him, which 
ys Oughton) he is bound to anſwer upon oath, 
ut 10 criminate himſelf but ſo far as relates to the 
ame and the Judges juriſdiction ; and as if he 


e of th 
> to hin 
ried it 
>, thong 
and en 


, and (ii; 


and of ; 
tion, f efuſes to appear he may be excommunicated, 
deſere if he refuſes to anſwer after being thrice 
ns, wh&(m0niſhed, he is to be pronounced contumaci- 


been duh 
is delay 
id year! 


dus and the articles taken for confeſſed, and then 
Dughton goes on to ſay that if he does confeſs 
ie fame he is obliged to anſwer to criminous 


n crim 


(65) But though he may exhibit articles from the 
romated | 


nere office, he generally appoints one of the Proctors to 
e the Proctor or Promoter of office, and appeals in 
auſes of correction conſider that Proctor as the Pro- 
norent, and not the Judge. 8 

You, li, E e 6 poſitions 
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poſitions, that is, he is obliged to criminae Mos firi 
himſelf (61). Ir the I 
If he denies the fame, or ddinites it 1 be adv 
nies the fact, witneſſes are to be examined anMil1ings, 
proofs produced as in other ordinary cauſes, au enſive 7 
the proceedings in all ſuch cauſes of corrediu The 
er mero officio are ſummary ; and if the Impq picion, 
nant doth not appear, the witneſſes being er jon the 
amined and their ſayings publiſhed, definite ue ar! 
ſentence may be paſſed in his abſence, he u olbus a 
| | | an | 
(61) How to reconcile theſe contradictions I con 24s 

1 do not know, eſpecially as the note refers us to tell. ; 

: ae him 
Engliſh ſtatute 13 Ch. II. c. 12. and in the caſe of G0 te Jud 
fon and Wainwright, 1 Sid. 374. it was determined, ” © 
if articles ex officio are exhibited in the Spiritual Cout 8 
for matters criminal, the party may plead that he is cording 
bound to anſwer, and may have a prohibition ; but u ainſt t. 
mere civil ſuit he is bound to put in a perſonal anſut Pot prov. 
No act ſimilar to the above-mentioned ſtatute of Chu Numſtanc 
has paſſed in Ireland; I have made a query at the anonica 
of the firſt Volume, whether it be not virtually abolbuired fre 
ed in Ireland, but at the laſt viſitation in the College penani 
Dublin it was afferted that it remained in full to 2 

If ſo, ſurely ſome law ought to be introduced to abo 

- | ; f remoted a 

it, and put us on a footing with our ſiſter kingdom. 3 
The act of 6 Geo. I. in Ireland ch. 6. ordains that! wplicatio 

citation ex mero officio ſhall iſſue unleſs the crime! ple co 

charged to have been committed within two years if Denunci 

fore. This act ſpeaks of the oath of purgation as ſtil and 


force, 


* 
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ng firſt been cited de novo to hear ſuch ſentence. 
I{ the Impugnant appears he may except againſt 
Die adverſaries witneſſes, and reprobate their 
ſiyings, and before publication propoſe any de- 
genre matter in his favor. 


Timinats 


but d. | 
ined and 


Iſes, aul 

orreQin The witneſſes muſt ſhew the grounds of ſuſ- 
 Impuy: picion, and with whom and upon what founda- 
being eon the fame reſted, which if it appears to 
definitive ariſen from folly or malignity, it is fri- 


kolous and falſe rumor and not public fame; 
and the Impugnant, ſays Oughton, 1s not bound 
o anſwer ſuch criminous poſitions, nor to ac- 
aſe himſelf of them. If the crime be proved, 
he Judge proceeds to concluſion as in other 
Summary cauſes, and paſſes a definitive ſentence 


he hav 


$1 confeh 
'S us to thy 
e of Gou 
rmined thy 


itual Con | | | 
't he n cording to the nature of the crime, with coſts 
i; burn Wnt the criminal perſon, and though it be 
nal anna ot proved, if vehement preſymptions and cir- 


of Chat 
7 at the 
illy abolif 
> College 

full fo 


umſtances of great ſuſpicion offer themſelves, 


ured from the party, in which if he fails, pub- 
Ic penance is to be impoſed on him. 
Accuſations or Suits from the office voluntarily 


2. 12 Plenary; they admit of replications, 
** plications, &c. but the Accuſer 1s liable to 
te cine PIE cots if he accuſes without reaſon, 

o years ol Deuunciations or Preſentments by Church-war- 
on as ily” "> and Sideſmen are ſo entirely out out of 


E e 2 ä ule, 


anonical purgation, ſays Oughton, may be re- 
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uſe, from the danger to which ſuch preſe. 
ters were liable from the juſt actions that mit 
be brought againſt them, and in Ireland by the 
ſpecial proviſions of the Act 6 Geo. 1. chay, 
6. that they need here oply be mentioned (62), 
The High Commiſſion Court, though repro. 
bated by the Iriſh Parliament of 1640, and de. $ 
clared null, never was aboliſhed by any expres 
Act of Parliament in Ireland, as it was in Eng- 
land by the Act 16 Char. I. (63). 
ON TH 


(62) This act provides that voluntary Promoters and Preſenter: of dd. 
fences ſhall be examined on oath before the citation ifſues, and the | 
examination reduced to writing, and the Promoter failing in proof 
condemned in double coſts, but this not to hinder Ordinary from pro 


cecding - againſt Eecleſiaſtical Perſons ſubject to their viſitation in the HE w 
uſual way. | 

(63) . inſtance of inattention to real liberty in that W the 
country too noted tor licentiouſneſs. A Commithon iſſued in 169; yhich clo 
commonly called the Liſburn Commiſſion to three Biſhops to viſit the 8 to ple: 
dioceſe of Down, whoſe Biſhop (Hacket) and Clergy were accuſed d neſfes 
enormities. ü 5 

They deprived an Archdeacon Matthew. He appealed or applied to i appeal: 
the Chancellor (Cox) for a Commiſſion of Delegates, inſiſting that thi ther pol 7 
was not like the high Commiſſion Court, that it was an Eecleſiaſty Foclefiaſt; 
cal Commiſſion, founded on the King's prerogative and the Con N 
mon Law, and ſuch a one as might exiſt in England notwithſtanding idniralita 
ſtat. 16 Car. I. and that an appeal lay from it, though none did from With mere 
the high Comiſſion Court, That it was the King's viſitation operating Ecclefiaſt] 
upon a dioceſe, like the Archbiſhop's inhibition in his triennial vilits 
tion, ſuſpending the Biſhop's authority for the time being, but ſubſt- be Stud 
tuting another Ordinary authority in its place. That the Biſhop's pos. pendious i 


er of viſitation is only that emanation of the King's prerogative whict 
may be granted to any body elſe. How elſe could an Archbiſhop 
de deprived, | | 

Chaptet 
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preſen. 
t migtt 
by the 
chap. 
d (62), 
1 repro- 
ind de. 
expreſs 


n Eng. 


Chapter the Fifth. 


on THE PRACTICE OF THE COURT 
OF ADMIRALTY. 


ners of of 
8, and the | 
g in proof 

from pro- 


HE way is now ſmoothed to an acquaintance 
ith the practice of the Court of Admiralty, 
hich cloſely purſues that of the Civil Law; and 
s to pleadings, depoſitions and examination of 
nitnefſes, demand of perſonal anſwers, conduct 
u appeals from definitive ſentence, and many 
other points, ſo entirely agrees with that of the 
Eccleſiaſtical Courts, that Clarke in his Praxis 
imuralitatis contents himſelf as to theſe heads 
1th merely referring to his other practice of the 
Lecleſiaſtical Courts. The labour therefore of 


tion in the 


in that 
d in 169; 
to vilit the 
accuſed at 


applied to 
g that thi 
Eccleſuſi 
the Com- 
ithſtanding 
e did from 
operating 


nial viſits 

but fob be Student is now become much more com- 
zop's por: pendious, and his path more clear and eaſy. 

tive which But 
\ rchbiſhop 


Chapter 
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But before I proceed to the practice of thi 
Court, it will be uſeful and neceſſary to premij 
ſome account of its juriſdiction, which will þ 
beſt illuſtrated by a ſhort hiſtorical] narrative i 


he Coul 
gurt, 4! 


ah 


we : i There 
the principal queſtions which have ariſen ther re (wh 
„ 8 or, whic| 
The juriſdiction of the Admiralty conſider Me. of a 
as a Civil Court, has principally (1) for its fu 'B thi 
ject matter, contracts made ſuper altum mare; 0 0 confi 
even though not ſtrictly upon the ſea, if enter 
ed into for marine or maritime cauſes (2) aftel | 
ing a tip or her cargo: conſidered in this l (3) The 
| | Caux and 
(1) J have faid principally becauſe it is ſaid to y be by 
a power of arreſting or preſſing ſhips for the Kd is a 
voyages—of puniſhing neglect of duty in not requirnghW:t{c1f wit} 
the ſalute of the flag, or in ſurrendering a ſhip with Julge of 
fighting, &c. &c, but modern laws and cuſtoms lay: Vice / 
rendered many of theſe powers obſolete or forgot but from 
ſince articles of war were known, and the Lord H Court of 
Admiral's power veſted in Commiſhoners, behalf of 
(2) As for inſtance, in caſe of mariners' wages, berent in 
old it was held that it muſt be on the ſea, Good fa vill ca! it 
afterwards determined that the nature of the queſtion, ns to each 
not mere locality muſt determine the juriſdiion-Wniralty ad 
When actually made upon the ſea, it muſt alſo be for a in Cou 
rine cauſe. Thus the Maſter of a ſhips' own private oi brize Jur 
gations for his own debt, though made at ſea, would nitingdom. 
give the Admiralty juriſdiction. Bridgeman's caſe, Ha The arg 
II. | further. 


ths 
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de of thi 
) Prenuk 
| will be 
rative g 
en then 


he Court of Admiralty is called the Infance 
durt, and this Court is from time immemo- 


ah 


„ze (whether coeval with the Inſtance Court, 
, which ſays Lord Mansfield is more proba- 
ble, of a later date) quite diſtinct from the for- 
mer, though exerciſed by the ſame perſon, 
To confitute this authority or to call it forth (3), 
a Commiſſion 


onfidere 
F its ſub 
mare ; q 
if enter 
2) affe | 
this lil (3) Theſe are the words of Lord Mansfield, in Le 
Caux and Eden, Douglas 614. Whether this autho- 
rity be by a Prize Commiſſhon conſtituted or only called 
ith is a remarkable queſtion which has lately offered 
elf with reſpect to the Admiralty of Ireland, the 
Judge of which had a Prize Commiſſion while it was 
Vice Admiralty Court with appeals. to England; 
but from 1784, when it became an independent high 
Court of Admiralty, has had none. It is inſiſted on 
behalf of that Court, that the Prize Juriſdiction is in- 
herent in it, though the Crown may chuſe whether it 
will call it forth or not ; but that it is ſo far inherent in it, 


id to han 
the King 
t requiring 
up with 
toms ba 


IPO 
- 


Lord Rig 


vages, \ 
Good fer 


eſtion, Ag: to exclude the poſſibility of the Engliſh Court of Ad- 
ſdiCtion-Wniralty acting in the kingdom of Ireland: 1. e. that the 


e for am 
rivate obl 
would nd 
caſe, Hot 


the 


Iſh Court muſt either be empowered to exerciſe a 


kingdom. 

The arguments for the Iriſh Court of Admiralty went 
further. That Court having in the beginning of the 
preſent 


There is another juriſdiction in matters of 


Prize Juriſdiction, or there can be none ſuch in that 


— 
— — 
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a Commiſhon under the Great Seal iſſues, (u 
the General Commiſſion given to the Judge i 
the Admiralty, which enables and autharig 
him to fit in the Inſtance Court ſays not a word 
of prize) to the Lord High Admiral to yil 
and require the Court of Admuralty, and the 


Lieutena 
gate, Or 
riſed anc 
| manner 
ptiſals, 
be taken 


preſent Spaniſh war ſeized ſeveral Spaniſh veſſels in tl * 1 
ports of Ireland, and alſo the cargo of a Grecian ſki 1 
from Patraſs to Amſterdam alledged to belong to the 221 
enemy, as Droits of Admiralty, the Engliſh Ani takes CC 
ralty took offence and denied that the Iriſh Court ha the high 
any ſuch power, not having a Prize Commiſſion: tha [ ſhal 
the doctrine of Droits claimable under the common Com- lant abo 
miſſion related only to Civil Droits, ſuch as Flotſany ing Mai 
Jetſans, and Ligans, E. G. where a ſhip is found flat the moſ 
ing at ſea, without any living creature on board, hut 3 W 18 
not to what may be called Prize Droits, i. e. the goodsd ; 1 
the King's enemies ſurpriſed or taken without Com. 

miſſion, or accidentally falling into the Ro of tlie Courts 

King's ſubjects. 

On the part of the Iriſh Court of Admiralty a very Since 
able paper was publiſhed, but as theſe queſtions are ſtil Court of 
in agitation, delicacy prevents me from deſcanting fu. of the G 
ther on this curious ſubject than to ſay, that the Inh opinion 
Court did not ſo much inſiſt, if at all, that it had without 
power to condemn as prize without a Prize Commi | ancient t 
ſion, as that the Engliſh Court had no ſuch power; « could loo 
even if it had, that the ſhip when condemned muſt fi Ill.: and 
revert to Ireland as a Droit. | 4 power 

| Lieutenant vol. 


ues, (for 


Judge d 
uthoriſs 
a word 
to wil 
and the 


els in the 
cian ſhip 
ag to the 
h Admi. 
-ourt had 
ion: that 
on Com- 
Flotſamy 


ind float 
ard, but 
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ut Com- 


of tle 
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Lieutenant and Judge of the Court, his Surro- 
rate, or Surrogates, and they are thereby autho- 
led and required to proceed upon all and all 
manner of captures, ſeizures, prizes, and re- 


Ipriſas, of all ſhips and goods that are or ſhall 


he taken; and to hear and determine, accord- 


ling to the courſe of the Admiralty and the law 


of nations. 
As a Criminal Court, the Court of Admiralty 


[takes cognizance of offences committed upon 


the high ſeas. | 

[ ſhall ſpeak firſt of the [n/ance Court Conver- 
ant about Civil Cauſes. - This Court in enforc- 
ing Marine Contracts acts principally, and for 


the moſt part originally, in rem upon the ſhip: 
In which reſpect it gives a remedy in the firft 


inſtance by warrant to arreſt the ſhip which the 
Courts of Law could not do; but it may alſo 


Since the former part of this note was written, the 
Court of Chancery has granted a prohibition in the caſe 
of the Grecian ſhip above-mentioned, being decidedly of 
opinion that the Iriſh Admiralty could not entertain it 
without a Prize Commiſſion, that there never was in 


| ancient times an Admiral of Ireland, and that Court 


could look for its powers only in the Statute 23 Geo. 
III.: and that by any other conſtruction, it would have 


| © power of determining peace or war. 


Vor. II. Fx upon 


the Appendix to this Work. A warrant againſſ the pe 
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upon occaſion enforce a Marine Contract by a6 Now 
ing (4) in perſonam; thus ſuits are ſometimes th coccedi 
brought againſt the Maſter or Owners join d that 
with the ſhip, ſometimes againſt them foley. iralitat 
which power may be very neceſſary, as ſuppoſ * to 
in a ſuit for Mariners Wages the ſhip has ce 4 to 
ed to exiſt, or cannot be found, whereby the bus 5 
cannot have a remedy againſt her. e for hi 


NotwithſtandugM.niracts 
| ners, 
othecati 
xpreſsly 
ou can 
e penal 


| (4) Thus in 2 Shower p. 86. we find an inſtance 
proceeding againſt the perſon, and in the ſame hbooky 
338, a libel againſt a ſhip, her Maſter, her late Owne 
and her preſent Owner: a prohibition iſſued as to th 
ſhip and her preſent Owner, but not as to the reſt, 
alſo Alleſon v. Marſh, 2 Ventris 181. 2 Siderfin 161 


Viner's Ab. Court of Admiralty E. 3. Scallan's cal: H 
the frei 


immedia 
ink all 


ſon is found in every Admiralty Office, and Blackſtoii 
ſays the firſt proceſs is frequently againſt the perſon, tho 


Godbolt p. 260. obſerves that the ſirſt proceſs is agaul ll be f. 
the ſhip and goods, and Sir L. Jenkyns Vol. I. p. 8 il refer t 
ſays there can be no other proceſs on the water. ClarkdF'o'! 3 T's 
Admiralty Praxis begins with proceſs againſt the peru if the 
and it takes up more than half the book, yet as I can h 
ſaid in the text above, I apprehend no inſtance can! lent of t 
found in the books of proceedings againſt the perl I Keble 
without his expreſs conſent, except through the mei Lene a: 
ners and 


um of the ſhip—I mean unleſs the value or proceed 


Ld where | 
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& by a Notwithſtanding however all that is ſaid of 
roceedings in the Admiralty againſt the perſon, 
rs joinii thac more than half of Clarke's Praxis Ad- 
m ole. iralitatis relates to ſuch proceedings, it ap- 
s ſuppoſſi ears to me that the Admiralty has not juriſdic- 
has cu on to hold plea of mere perſonal contracts; 
bus for inſtance the Maſter of a ſhip cannot 
efor his wages in the Admiralty, becaufe he 


ontracts only on the perſonal credit of the 
ners, and has no lien upon the ſhip ; in hy- 
inſtance othecations the thing cannot happen, for they 
me book rpreſsly bind the ſhip, but in charter parties 
ate Omen can only proceed againſt the ſhip, not for 
* e penalty; and therefore I have added above 
lerfin 161 Ff2 1 
an's caſe nes : ; 
alk, the perfil! the fraught, ſhip, or cargo, had ſomehow mediately 
Blackftot immediately come into the hands of that perſon. I 
ſon, thou ink all the caſes above cited if well examined 
s is apa be found to come within this deſcription: I 
J. I. p. i refer the reader alſo to what is ſaid in Smart v. 
r. Clare elf 3 Term Rep. p. 338 and 339. where it is held 
the pra if the Court has not poſſeſſion of the thing itſelf, 
- as 1 e can have no juriſdiction unleſs they get it by the 
\nce can Hrrſent of the party, and his entering into a flipulation, 


che perii 1 Keble 500. and it is there ſaid many prohibitions 
the meide gone as to proceedings againſt Owners, where both 
'Y1ers and ſhip have been libelled in the Admiralty, 
0 #here the Owners had not bound themſelves by 
| . ſipulatien, 
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f in defining the Admiralty juriſdiction in the In. pon t 
| "Y ſtance Court, the words affecting a ſhip, her freigh, , up 
| or cargo, and it ſeems to me that great part aſ The 
| the diſputes in the laſt century between the fits + 
i" Courts of Common Law and Court of Admiral. r con. 
Il ty, aroſe from neglecting this material point. noſition 
it The Court of Admirality conſidered nothing late fe 
| | | but relation to the Sea, and therefore endeayour- perplex 
* ed to include all contracts having reference to it, ben © 
although merely perſonal. The Courts of Con- ey m: 
mon Law conſidered only locality and there in the 
fore attempted to exclude all contracts ma d the { 
; general 
1 ſtipulation, Johnſon v. Shippen, 2 Lord Raymond 9% but ſaid 
Bricket v. Pearce 6. Vin. 523. pl. 22. Yates v. Hal tice Hol 
Term Rep. 79. and this very caſe of Smart v. Wa rer fa 
was determined on the ground of the produce remaining (6) any 
in Defendant's hands to anſwer the freight, In Watlan ſatute t. 
v. Warner 2 Siderfin 161. Twiſden Juſtice, ſays tle 0 ory « 
proper proceeding in the Admiralty is againſt the hy bk ds 
Newdigate Juſtice, indeed ſays, againſt the perſon all * 
cont 
as has been /ately agreed, but the caſe was of a ſhip " 10. 
tached for breach of a Charter-party. Judge Buller ds "ng i 
rectly confirms my opinion, 3 Term Rep. p. 270, when ich laj 
he ſays, if a party bind himſelf to anſwer peu eren fo 
to another, the Admiralty cannot take cognizance of 1k 6) It m 
queſtion. made on fe 
r a mar 
wA ng no lien 
Aimiralty 
0) Rep, 
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the la- won the Nad, though producin ga direct lien in 
 freigh, WM», upon the ſhip, and for a maritime cauſe (5). 
part of The Court of Admiralty has been beaten'out 
een the c its vague and too general claim. The Courts 
dmiral- ens Law have not totally deſerted their 
oint. poſitions, and thereby in my humble opinion 
nothing have fallen into the greateſt contradictions and 
leavour- N pemplexities to reconcile their doctrines. Thus 
ce to it, ven obliged to concede that ſeamen, though 
of Com-. th:y made their contract upon land, could fue 
| therein the Admiralty becauſe they had a /perific lien 
ts made on the ſhip, they would not allow this to be a 

general criterion of the Admiralty juriſdiction, 
ond gf hi but fad, it was an indulgenee or (as Chief Juſ- 
s v. Hl tice Holt expreſsly ſays) that in this caſe Communis 
v. Wolle £1707 facit Jus, as if fays the learned Mr. Douglas 
remaining (5) any uſage or common error could abrogate a 
in Malu {:tute to any purpoſe. Hence all the contra- 
, fays * ctory deciſions as to ſhipwrights, and ſuing for 
. ex done on a river, and the old determinations 
zerfon all | 3 
- a ſkip tat contracts executed abroad upon land tho' af- 
Buller keting the ſhip were not ſuable in the Admiralty, 
270, when ich laſt opinion was attempted to be ſupported, 
r peru en ſo late as in the caſe of Menetone and 
nee of uk (5) It muſt do both. A mortgage of the ſhip, though 
made on ſea, if not for conſiderations relating to the ſea, 
Dor a maritime ſervice, as that of the Captain's, produc- 
uo ing no lien on the ſhip, would neither of them give the 
Aimiralty juriſdiction. | 
0) Reports. note to page 102. in the caſe of Wil- 
5 ns d. Carmichael. 


ba Gibbons, 


Ar — — —— — 
PE * 25 


pleaſure (10). 
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Gibbons, 3 Term Rep. p. 267 (7). But all thel 
matters will be beſt illuſtrated by a ot hiſtori 
gal detail. 

The Admiral, and Court fs N ar 
ſaid to have been time out of mind, (8) thougt 
not by that name, for in the reign of Henry Ill 
he was called Capitaneus Maris, in the reign 0 
Edward I. the name of Admiral was introducedf 
and in the reign of Edward I, and Edward Il 
there were three ſuch Officers, one at Yarmouth 
another at Portſmouth, and the third on the Well 
tern or Iriſh Coaſt. The firſt Admiral of all Eng 


land according to Spelman, was Richard Fit" uled 
Allan in the reign of Richard II.; (9) his auth nd, th: 
rity depended upon his commiſſion, and he w: a 22 

0 the be 


conſtituted ſometimes for life, ſometimes during 
y wat 


Iamirals 

ererthele 
Wd of n 
d hover; 
nd below 
Ihe fea (1 
During 
id II. to 
nd a few 


(7) It was there however determined, that whethe 
the Admiralty has juriſdiction muſt depend upon ti 
ſulject matter, and that it had cognizance of an hypothi 
cation bond given in the courſe of a voyage, thou 6 
ecuted on land and under ſeal. 

(8) Co. Lit. 260. Reeves ſays however there wa lf 
ſuch officer till the reign of Edw. I. Vol. III. p. 19] 
he muſt mean, not known by that name. | 

(9) Spelman's Gloſſ. derives the name of Admiral iro 
the Arabian word Amir Præfectus and the Greek « 
Marinus, other from «aveis ſalſugo. | 

(10) 4 Inſt. 148. Rymer's Fœdera furniſh 3 
ſtore of knowledge to the curious on this ſubject. 1 
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We find nothing concerning his Judicial Au- 
jority until the reign of Richard II. when a 
imilar jealouſy ſprung up with reſpect to his 
ut, as had done with reſpe& to the Courts 
the Conſtable and the Marſhall ; particularly 
the port towns, which had franchiſes of their 
un. This produced the two remarkable acts 
ne made in the thirteenth; the other in the fif- 
nth years of that Kings reign ; the firſt de- 
red, that the Admiral or his deputies ſhould 
t meddle with any thing done within the realm, 
ut only with things done upon the fea, as had 
ken uſed in the time of Edward III. The ſe» 
ond, that of all manner of contracts, pleas, 
id quarrells, and all other things ariſing with- 
t the bodies of Counties, as well by land 
by water, and alſo of wreck of the ſea, the 
\imirals Court ſhould have no cognizance ; 
erertheleſs it might of the death of a man 
Ind of mayhem done in great ſhips, being 
(hovering in the main ſtream of great rivers, 
nd below the bridges of the ſame rivers near 
le fea (10). 

During all the period from the reign of Rich- 
II. to that of Queen Elizabeth, though we 
da few ſcattered caſes, (which are collected 
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between this Court and thoſe of Common La 
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by my Lord Coke in the 4th. Inſtitute cap, 1, 
when treating of the Court of Admiralty) j 
which prohibitions were granted againſt Adm 
ralty proceedings alledged to have exceeded i 
juriſdiction, there is no ſuch determined conte 


of the 4 
heads of 
x0 after 
terms el 
qurt of 
parties t! 


as can claim the readers attention; (11) but Wſhibeas c 


the year 1575 it appears that their diſſenſi e for c. 
had ariſen to ſuch a height, as to call loudly (if it | 
a ſettlement, and that accordingly an agreemedMſich cau! 
(12) was made in the ſaid year between the Judi This : 
es of the Kings Bench and the Court of Ad e jcalo 
ralty, for the more quiet and certain executigÞþledged 
1 8 they were 
(11) There is however one memorable Stat n his rea 
which muſt not eſcape his notice, viz. 2. H. 4. H pose t 
I1. giving an action with double damages againſt the Adm 
that improperly ſues in the Admiralty. 46 
(12) So Dr. Dun Judge of the Admiralty aſer ee Bulle 
in the Articuli Admiralitatis preſented to the King in Mare ent: 
8th year of Jac. 1. and I think no one will doubt! unity aga 
fact, who reads the learned Zouch's arguments: yet . Fe 
Lord Coke, though he admits ſuch a paper was read a 
the King, objects that it was not ſigned by the Jud . 
and denies it to be law ;—and ſays the phraſe thereo! i 13) See 
not agree with the terms of the laws of this realm, Mason. 
Inſtitute p. 136. 14) 3 1 
uch my L. 
th the Ci 


Yor. II 


—_ PRACTICE OF THE 


prefer a petition, or articles of complaint to tui This 
| King, for which and the anſwers thereto by HM editions 
Fudges, I muſt on account of their length, re later ſe 
the reader to Lord Coke's 4th Inſtitute, p. 13% Need te 
From this period till the year 1632, nume bes in 
rous cafes in Croke's and other Reports of ius; 
period ſhew how unſettled were the ideas of me 
as to the juriſdiction of this Court, and he d 
1 : ue the K 
numerous the encroachments on it, as well a KEE 
the complaints againſt it: but in the ll \ If i 
mentioned year all the Privy Council of Eng mending, 
land canie to reſolutions, which were alſo fut 
feribed by all the Judges, much more definit 
and favourable to this Court, than had befo 
been aſſented to, as * be ſeen in the note (i) 
In 


winſt the 
but uch : 
proſubition 
the realm. 

4. Alth 
beneath tl 
he firſt by 
the Admir 


(15) Theſe refolutions are: 
1. If ſuit ſhould be commenced in the Court of Ai 
miralty upon contracts made, or other things perſo 


mention 

done beyond the ſeas, or upon the ſea; no prohibiia f upoſtion 
to be awarded. | dels all: 
2. If ſuit be before the Admiral for freight, or nt are 2 
riners wages, or for breach of Charter parties, bum the f. 
voyages to be made beyond the ſeas: Though the U juries don 
ter party happen to be made with the realm; fo 2s f lud no pr 
penalty be not demanded, a prohibition is not to 5. If 2 
granted. But if the ſuit be for the penalty; or if the qu brought if 
tion be, whether the Charter party were made or m aufe of hi 


or whether the Plaintiff did releaſe or otherwiſe d 
| chary 


ADMIRALTY COURT. 16g 
This act of Council is inſerted. in the early 


to by ti ehtons of Croke's Reports, but left out in the 
oth, uche ter ſeemingly ex induſtria, and altogether af- 


ſected to be treated lightly by the comm on Laws 
jes in the laſt century, like the ſettlement in 
1775; yet it has by degrees come to be conſi- 


charge the ſame within the realm; this is to be tryed 
n the King's Courts at Weſtminſter, and not in his 
Court of Admiralty. 8 

3 If ſuit be in the Court of Admiralty for building, 
mending, ſaving, or neceffary victualing of a ſhip, 
winſt the ſhip itſelf, and not againſt any party by name, 
ut much as for his intereſt makes himſelf a party; no 
protibition is to be granted, though this be done within 
the realm. 

4 Although of ſome cauſes arifing upon the 'Thames 
teneath the firſt bridge, and divers other rivers beneath 
te firſt bridge, the King's Courts have cognizance; yet 
the Admiralty bas juriſdiction there, in the point ſpecial- 
mentioned in the ſtatute of 15 R. II. And alſo by 
apoſition of equity thereof, he may inquire of and re- 
dreſs all annoyances and obſtructions in theſe rivers, 
lat are any impediment to navigation or paſſage to or 
from the ſea : And alſo to try perſonal contracts or in- 
juies done there which concern navigation upon fea. 
And no prohibition is to be granted in ſuch caſes. 


not to 5. If any be impriſoned, and upon habeas corpus 
if the qu bought if it be certified that any of theſe be the 
ade * "WY le of his impriſonment, the party ſhall be remanded. 
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dered as it were the great charter of the Ad. 


By th 
miralty and declaratory of its rights, and Sl * alt 
Leoline Jenkins obſerves that it was the feſük lat the 
of many ſolemn debates and not the effect offde be 
artifice or ſurprize, and he obſerves that M bbour c 
Uſurpers after the death of King Charles 1Mcceflari 
though they aboliſhed the office of Lord Hi ter m- 
Admiral, made ordinances fimilar to the abo it poſit 
reſolutions of the Council, and that at the tone a 
ſtoration the Merchants petitioned for a re. eſta 
bliſhment of rules according to thoſe of 1632, WR" and an 
| Notwithſtanding the petition of the M * ? 
chants we find the juriſdiction of the Adu . 
ralty almoſt as much controverted and unſettle oy 8 
after the reſtoration as before. 1 
The Rump Parliament had made an act , and 
enable Mariners to ſue for wages in the Ades wag 
ralty, yet we find that power expreſsly denied the Ad: 
immediately after the reſtoration (16), and d Le M. 
puted down to the time of King William, alt” er 
ſuggeſtions that the contract was made upon ads bec 
ind. Ot his wr; 
| Raymond 
| y Maſter « 
(16) The firſt caſe in which it was decided, that lers wag 
rines might ſue in the Admiralty, is in Winch. p Ed Ra 
See 1 Lord Raymond 576. See the caſes of Alen latter 
and Marſh, 2 Ventris 181. Coke v. Cretchet. 3 Le mf Yer 
| 60, an e cannot 
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the Ad. Br the ſame ſtrict deen of the words 
and dt er allum mare, the Courts of Law denied 
he teſül bat the Admiral had juriſdiction of contracts 


ade beyond ſea, or of claims for work and 
abour done in port on account of a ſhip, or 


effect of 
that the 


hatles I ecefſaries fold for her uſe before ſhe failed. 
2d Hug ter many ſtruggles it appears to me that their 
he abort poſition was deemed too general, for in Me- 


the Re. 
a re-eſts 
1632. 
he Mer 
e Adm 
unſettlel 


Wctonc and Gibbons before mentioned, 3 Term 


o, and an anonymous caſe, 1 Ventris 343. It was clearly 
lowed and admitted in King William's reign.—See 
[ly v. Snelgrove, 12 Mod. p. 405. Seamen may ſue 
ough all the work is done in the river, 2 Lord Ray- 
ond 1044. becauſe the ſhip is liable, and they may all 
on in the ſuit, neither of which may be at Common 
Lr, and yet much for the eaſe of poor ſeamen. Sea- 
nen's wages, if due by deed or ſpecial agreement not ſuable 
1 the Admiralty, Opy v. Child, 1 Salk. 31. 

The Mate may ſue for his wages, but not the Maſ- 
tr, nor the Maſter's Executors; Mate, who after- 
ards becomes Maſter, can ſue in the Admiralty only 
er his wages as Mate. See Strange 937. and 2 Lord 
mond 577. and 1 Salk. 33. 

Maſter of a ſhip may reimburſe himſelf out of Ma- 


in act to 
je Admt- 
ly dented 
and di 
liam, on 


ide upon 


by 


, that M. ners wages for a loſs happening by their negligence, 
inch. p. Lord Raymond 650. 

of Alen after may detain the ſhip for his freight, 12 Mod. 

: Lem . or the goods, but if he once parts with them 


60, u cannot retake them. 


Rep. 
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Rep. p. 267. it was admitted that if the fil 
ject matter of the contract was within their jy 


the Cou 
Law. 


riſdiction, ſuch as the hypothecation of a (hip, i In the 
continues ſo though made on land abroad, (ouch : 
it would be abſurd, ſays Lord Kenyon, thief Sir 1 
the parties muſt go upon the ſea to exec de Ado 

the inſtrument.--- -Their ſecond and third po 
tions are true, as appears from the deciſions i ; 
Juſtin and Ballam, 2 Lord Raymond 80g, ani {29 ? 
- 5s i | with the © 
in Roſs v. Walker, 2 Wilſon p. 264 (17), dior by 
is ſettled that the Maſter cannot hypothecate M boserer: 
| ſhip before the voyage begins in Lifter v. d cfg 
ter, Strange, 695, but he may hypothecate botlMſinmy hun 
ſhip and goods on the voyage, 1 Salk, 34. particular! 
The next great matter of conteſt was vii vt Cour 
reſpe& to Aipulations. Lord Coke, 4 Inſtiuſi e Adm 
135, had declared his opinion that they coil pe 
| of Lords 
not be taken, and the Common Lawyers perpe blo the | 
tually confounded them with recognizances, at "is 
even after the Revolution a Prohibition made, if t 
granted againſt proceeding on ſuch a ſtipulai contacts 
on, (18) and it was not until the middle of ves, foe 
reign of Queen Anne (19) that a reſtricta ud ridua 
ſo totally deſtructive of the very exiſtence bo furni 
As to difp 

(17) And alſo in Watkinſon v. Bamardiſton, 2 ! 
W. 367. and Wilkins v. Carmichael, Douglas 97. LOS 


(18) Knight v. Perry, Comberbach 10g. Bae i 


(19) Degrave v. Hedges, 2 Lord Raymond 126 5: | 
the 
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the Court, was totally given up by the Courts of 
Law. | | | 

| {1 the mean time the celebrated Treatiſes of 
7ouch and Godolphin, and the clear good ſenſe 
f Sir Leoline Jenkins (20) (who was Judge of 


their ju 
a ſhip, if 


yon, th | ; : 

» exec Mite Admiralty as well as the Prerogative Court in 
hird pok the 
cifions | 


(20) Sir L. Jenkins having been much in confidence 
with the Stuart family, was decried, or at leaſt ſlightly ſpo- 
ken of by Burnet and others after the revolution: he was 
however a conſiderable man, and many of his ſchemes 
nd deſigns if they had been carried into execution, would 
inmy humble opinion, have been very ſalutary to the ſtate, 
rarticularly that for eſtabliſhing a ſtanding and perma- 
nent Court of Delegates. His authority in matters of 
the Admiralty is deſervedly high, and every ſtudent 
| ſhould peruſe his celebrated argument before the Houſe 
o Lords in the reign of Charles II. on a bill to aſcer- 
tin the juriſdiction of the Admiralty. In this he ably 
points out the inconveniences to the public and to the 
tnde, if that juriſdiction be evaded. 1. As to foreign 
contracts or thoſe made abroad *; 2d. As to Mariners 
wages, freight and charter-party; 3d. As to building 
ad yictualing of ſhips, and as to material men, i. e. 
who furniſh materials or ſupply work for the ſhip -_ 
s to diſputes between part owners. 


cate bot] 
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was Wit 
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ton, 2. 


97 Suppoſe, ſays he, an Engliſhman bound to a Spaniard by a con- 


it factum, the Court of Law cannot iſſue a Commiſſion to Spain. 


| 1285 Home 


the 


mt made in Spain. The Spaniard ſues here, Defendant pleads non 
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the reign of Charles 11). had gone a great wayj 
illuſtrating theſe ſubjects and enlightening th 


tion 2 
hink nea 


minds of men upon them; yet the Studen 16 
who reads, as he ought by all means to read en 3:6des 
fully the cafes under the head of Admiralty ce Co 
Salkeld's, Strange's, and Lord Raymond's Rt erty dont 
ports, will perceive a fluctuation of opinin oa Cargo 
and uncertainty of Juriſdiction, down to t perlon⸗ 
reign of King George II. ſince which time th 
few ſcattered caſes in the ſucceeding reporter 21) Not 
ariſing rather from doubts as to application . Violet 
circumſtances than want of fixedneſs of princ 2 Term 
ple, ſhew that the limits of the Admiralty juni pace, 
| | | Wt like co 
Some of the advantages of the Admiralty, juriſdidi ky entirely 
are alſo well ſummed up in Le Caux v. Eden, Dou aſpect. 
600, where it is obſerved that if foreigners were obig ln that e 
to ſue at Common Law in ſuch caſes, they could ra; it is | 
rarely remain in England with their witneſſes the WT te now 
ceſſary time, whereas by the rales of the Admira) Iby the ſt 
cauſe can hardly laſt a month; but the great come the br; 
ence is that all parties concerned may join in one lo, ſervic 
whereas at law the coſts alone of the numberleſs fuis Wi Suppoſe 1 
which captors, (and I add creditors) on account of UW: fin, If 
ſhip would be expoſed, independent of damages, wol county, p 
deter every man from ſuing z and how as Sir L. J. d e high ſez 
ſerves would a Captain or Owner get credit from vi I» is, and 
he calls material men, if they were obliged to puri :Qion of 
their perſons, and did not rely upon the ſhip as th; yet I h 
ſtake. - | (22) In L 


dictigg vor. I. 


any perſonal injury might be ſtated, and quereles un 
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and brou 
alty hay 
Fon to 
urſe of 


dns (24) 


Prize Court. In caſe of prizes in time of wy 
between our own nation and another, or betwe 
two other nations, (23) which are taken at {@ 


ang 


tion was whether an action of Common Law could | 
maintained for an impriſonment on a capture at ſea 
prize, and it was determined that it could. 

It was ſtrongly urged for the action, that there u 
no remedy in the Court of Admiralty, and that noi 
ſtance could be adduced where that Court had ik 
upon itſelf to aſſeſs damages for aſſaults, impriſonment 
or any injury done to the perſon, and indeed how coulf 
they without the intervention of a Jury, ademnat 

On the other fide it was inſiſted that though pet nn. 
no direct caſe could be mentioned of damages aſſeſſed 


es into 
1. ch. 15 
pinion fee 
rho 18 no 
merica, 1 
0n the 

De celebra 
ppear to | 


An extr: 
us of B. 


emning f. 


the Admiralty eo nomine for perſonal injuries, yet thatt 
ſtanding interrogatories ſhew that in anſwering the 


ave done 


the ſea, 4 Inſt. 134. ſeem to include perſonal treſpaleſ:; done 
and 1 Roll 250. and 3 Black. 106. were appealed to. d that t 
Mr. Juſtice Willes ſaid he ſaw no reaſon why | dmiralty 
Admiralty might not judge of injuries to perſon, each ther: 
well as to property, and aſcertain damages by refer (uch adj 
to the Regiſter who can call in aſſeſſors. eport. 
(23) Theſe are the words of Mr. J. Blackſtone; ) Th. 


elaws of 
nodified by 
The Pri: 


the court 


ſeem to me to carry his opinion ſo far as to ſhip 
other nations at war, brought into our ports, whik 

remain neutral. | | 
It is faid to be allowed by the law of nations to bri 
pri 


—ͤ—)—— — — 


ADMIRALTY COURT. 171 


ud brought into our ports, the Courts of Admi- 

alty have an undiſturbed and excluſive. juriſdic- | 
on to determine the ſame, according to the 
rſe of the Admiralty, and the Law of Nati- 


js (24). 


ne of wir 
r betet 
ken at ſe 

ani 


ies into neutral ports to ſell them. Bynkerſhoeck, 
i. ch. 15. Vattell, book 3. ch. 7. ſec. 132. and this 
zinion ſeems to be adopted by an able man, Dr. Kent, 
ho is now Profeſſor of Law in Columbia College in 
nerica, in ſome diſſertations by him publiſhed. 

On the other hand, Sir L. Jenkyns in his letters, and 
e celebrated Anſwer to the Pruſſian Manifeſto, 1753, 
pear to hold the contrary, at leaſt as to any power of 
ondemnation in the Admiralty Courts of the neutral na- 


could 
Ire at ſea q 


t there wa 

that no i 
t had wk 
priſonment 
| how cou 


ugh perha 
8 aſleſled1 
yet that 
ering 


on. 
An extraordinary practice has prevailed, of the Con- 
us of Belligerent powers holding courts, and con- 
emning ſhips in neutral ports. England and France 
we done ſo by their Conſuls in Norway, and France 
as done ſo in the preſent war alſo in America. It is 
ad that the eminent Judge who now preſides in the 
\dmiralty of England, and alſo the Court of King's 
bench there, have very lately decided againſt the validity 
f ſuch adjudications; but of this I can ſpeak only from 
eport. | 

(24) The Infance Court is governed by the Civil Law, 


wereles upl 
al treſpaſe 
ealed to. 
on why tl 


> perſon, 
y referent 


ſtone ; tid 
to ſhips e laws of Oleron, and the cuſtoms of the Admiralty, 


s, whie M odifed by ſtatute law. 
The Prize Court, is to hear and determine according 
the courſe of the Admiralty, and the law of nations. 
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that the moſt ancient inſtruments ſhew a pri 


pear ſufficient ground, to condemn finally | 


_ elaborate argument from whence J have tak 


When the prize juriſdiction right i 
queſtion buried in obſcurity ; whether ſays Ly 
Mansfield, it was coeval with the Court of 40 
miralty, or which is much more probable 
later date, though beyond the time of memoy| 
but this is certain, ſaith the ſame learned Judy 


eſe quo 
e reader 
The co 
mited te 
atters of 
ality bi 
govern 
mmon | 


enry IV. 


juriſdiction, either therent, or by commiſſion, | 
the Admiralty, which has * bn th 
juriſdiction of prize. 

The end of a Prize Court, continues the {an 
great Judge, is to ſuſpend the property till ca 
demnation, to puniſh every miſbehaviour in 
captors, to reſtore inftantly velis Levatis if uy 
the moſt ſummary examination there do not 


(25) In 1 
ote to Le 
ermined | 
tance of 
y captur 
Aumirali 
16) 80 ſa 


metone at 


the goods really are prize, againſt every bod 
giving every body a fair opportunity of be 
heard. The manner of proceeding is totally d 


: Ice Court, 
tinct from that in the Inſtance Court—the rad 
ſyſtem of litigation and juriſprudence is pecults ma 


uded, as 
Admiralt 


to itſelf—it is no more like to the Court of A 
miralty, than it is to any Court in Weſtminſt 
Hall. The appeal from it lies not to delegate 
but to Commiſſioners conſiſting of Privy Cou 
cellors. But I ſhould do great injuſtice to tn 


le upon tl 
27) In L. 
p. p. 386 
a prohibit 


the 
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On the extent then of the prize jutiſdidiq 


The 
there can be no doubt ; the {phere of its cong. WM that th 
deration is wide indeed, no leſs than the Lay execut 
Nations, and therefore we are not to wonder th always 
ſome grand and momentous general queſtiq family. 
ſeem ſtill undecided therein (28). 

The 
| or even 
dicted on the other fide, and 2 Leo. p. 182. appealed u by our |; 
In that caſe it was determined that the Prize Cou condemi 
and Lords Commiſfioners of Appeals have the fole ul ſeems { 
excluſive juriſdiction over the queſtion of prize or u 680. act 
prize, notwithſtanding any of the prize acts. : bad helc 
(28) Take two remarkable examples. One to wh pientiun 
extent the goods on board neutral thips trading withtl that the 
enemy are contraband and ſeizable. The other, whe tus and 
is a capture complete ſo as to transfer the property to poſſeſſiol 
enemy. | | | 5 Admiral 
As to the firſt, J find J have in the former volun of cond 
expreſſed myſelf ambiguouſly *, ſo that I might hey ceeds to 
poſed to mean that the powers leagued in the armed ought 10 
trality 1782, aſſerted a right to carry military ores affect a 
the enemy. I did not. By the 'marerials of war in H Let m 
paſſage I meant enemies property in general, carried tions w 
neutral bottoms, ſo as to enrich the enemy, and fumil tral ſuc 
the ſinews of war: And that free ſhips made free gon rent Po 
except as to naval and military ſtores, they did afſert mined tl 
As to the ſecond queſtion I may have been under ſel of or 

to mean that leſs than twenty-four hours poſſelioig 

* Sard 1 


Introductory Lectures, p. 65. 
+ Note to Lec. 7. p. 203. Vol. I, 
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riſdictiqn The Engliſh Statute 2 W. and M. enacted 
its cons. that the office of Lord High Admiral might be 
e Lau a executed by Commiſſioners, and in fact it has 


rider tial alrays been ſo ſince the acceſſion of the preſent 


a Iv, 

= Criminal 
The | 
or even half an hours occupancy makes a firm capture 
by our law. No ſuch thing! If any fixed rule, abſolute 
condemnation ſeems neceſſary, but in truth the rule 
fems ſtill uncertain, In Goſs and Withers, 2 Burr. 
680. after Lord Mansfield has obſerved that ſome writers 
had held, that & quz ab hoſtibus capiuntur, ſtatim ca- 
pentium fiunt;“ that others ſaid from the Roman Law 
that the prize muſt be brought infra præſidia that Gro- 
tius and many more had made twenty-four hours quiet 
poſſeſſion the criterion, and that the Engliſh Court of 
Admiralty has held that no property veſts till ſentence 
of condemnation as good and lawful prize *, he pro- 


ppealed ta 
1ze Cou 
he /ole ul 


rize or 10 


ne to un 
ng with ti 
ther, wi 
perty to 


1er volutt 
ght he fy czeds to ſay in a tone of uncertainty, but whatever rule 
armed nl 
ry ſtores | 

var in tit 
, carried 
and furl 
free goot 
id aflert 


understood 


poi 


ought to be followed againſt a recaptor or vendee, it cannot 
affect a caſe between inſurer and inſured. 

Let me be allowed to notice two other important queſ- 
tions which have of late occurred. 1ſt. How far neu- 
tal ſuccours can be employed with reſpect to Bellige- 
rent Powers. America in the preſent war has deter- 
mined they could not, ſo far as to prevent an armed veſ- 
eh of one Belligerent nation failing, until 24 hours af- 


* Said in Lindo v. Rodney to be ſtill law, Douglas p. 617. 
| ter 
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Criminal Court. This branch of Admiralty 
juriſdiction was formerly very important, and 


deracies 


wer, CT 
we find by the Articuli Magiſtri Roughton, (q. prete 
that it was the cuſtom to make circuits, to ſun. 4, hearc 
mon Juries of 24 men to enquire into a M pla 


variety of naval offences, and to puniſh ey 
with death; but in later times, it ſeems 9 
be almoſt done away, oi at leaſt ſo completch 
transformed in England by the ſtatute 2) H 
H. VIII. ch. 4. and 28 H. VIII. ch. 15. andin 
Ireland by the ſtatute 11 Jac. 1. ch. 2. th 
it is as it were fallen into oblivion. 

Theſe ſtatutes enact that all treaſons, fe. 
lonies, robberies, piracies, murders, and conke- 


Commuſi 
mitted 1 

lire&ted 
Wt three 
named b 
ſummon 
Before 
uſt no 
ralty 
Droits, 


ter an adverſary. The 2d. Whether a neutral powerca ¶perſon o. 
lawfully carry on a trade with one of the Belligerent pa- WW:i:ed in 
ties, not permitted in the time of a previous peace, 4. rar, by 


merica has done this, in taking by treaty a ſhare of our 
colony trade, with all the advantage of native ſhips, whid 
ſhe had not before this war; and this protects the con» 
merce of a Belligerent Power under a neutral flag: 
whether this be agreeable to the law of nations ha 
been warmly * and the affirmative very ably fup 
ported. 

(29) Theſe articles which are affixed to the th and 
beſt edition of Clarke's Practice, contain much of the 
ſubſtance of the black book or liber niger of the Adm 
ralty. 


(30) Se 
Ul. ch. 7. 
ch. 11. 
enacted 
ommittin, 
Firtue of 
ay be ti 
ourt of 
royided, 
bv treaf, 


deracis : 
Yor. 
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eracies committed upon the ſea, or in any haven, 
rer, creek, or place where the Admirals have 


fon, (r pretend to have jnriſdiction, ſhall be inquir- 
to ſun- ed, heard, determined and judged, in ſuch ſhires 
0 2 Md places as ſhall be limited by the King's 


Commiſſion, as if ſuch offences had been com- 
mitted upon the land ; ſuch Commiſſion to be 
fired to the Admirals or their deputies, and 
o three or four other ſuch perſons as ſhall be 
named by the Lord Chancellor, with power to 
ſummon a Jury, &c. &c. (30). 
Before we leave the ſubje& of juriſdiftion we 
uſt notice the Oroits or perquiſites of the Ad- 
ralty which may be diſtinguiſhed into civil 
Wroits, ſuch as ſhips found at ſea without any 
perſon on board, and prize Droits, ſuch as ſhips 


erent pa. Seized in our ports, in the commencement of a 
ace, r, by perſons uncommiſſioned. 

re of our 

ry zo) See alſo in England the ſtat. 11 and 12 Wm. 


Ill. ch. 7. made perpetual by 6 Geo, I. ch. 19. 4 Geo. 
ch. 11. and 18 Geo. II. ch. 30. By this laſt ſtatute it 
enacted, that all natural born ſubjects or denizens 
omitting hoſtilities againſt his Majeſty's ſubjects, by 
Firtue of any commiſſion from his Majeſty's enemies, 
iy be tried as pirates, felons, and robbers, in the 
vurt of Admiralty, on ſhipboard or upon the' land, 
rorided, that if they be not ſo tried they may tried for 
uh treaſon, according to 28 H. VIII. 


leracles n ; | 
a | Yor. II. EI Having 
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Having ſaid thus much of Juriſdiction, (zn 


1 proceed to treat of the _ 


and to 
PAACTICY ons in 
8 e kn inte 
Of the Inflance Cour The firſt proceſs in Md, to 
Admiralty is againſt the ſhip : a warrant if. me 
againſt the ſhip, whereof ſuch an one is recitdM;:nt or 
to be Maſter, upon an aſſidavit made of the c naſt of 
of ſuit, directed to the Marſhall of the Cour, M rrrtue t 
(31) I muſt ſtill ſay a word of Droits. Droits d * 
the Admiralty were certainly Droits of the Crown cn. 1 a F 
ginally. The Admiralty Juriſdiction is thought by ſong Rules b 
particularly by Dr. Sullivan, to have commenced wiz u thrice 
Rich. I. when ſtayed at the Ifle of Oleron, Whethe al, anc 
theſe perquiſites were then or afterwards expreſs oitcncing 
mimpliedly granted to the Admiral himſelf, I will not deter It, Li 
mine; but they ſeem before the Revolution to have ber, expect ec 
or ſome ſhare or proportion of them at leaſt, conſider day, oth 
as his right *. Since the revolution, the value of then contemp 
has been always paid into the Treaſury, from when min of t. 
at the pleaſure of the Crown, voluntary grants are 
quently made to perſons, by whoſe exertions they muy = deer 
have been acquired. It has been inſiſted that under tis be 50 Ul 
words of the Iriſh Act of 1783, the Court of Admit conunue 
ty here ſtands in the ſame fituction with that Court ine © no 
England before the revolution in every particular. a, of t 
there be any doubt whatſoever as to its boundaries un the Jude 
that Act, they ſhould be accurately fixed. day the 
* See Sir I.. Jenkyns' Letter, and Articles M. Roughton, Court de 


C0? 
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lon, (318 ,mmiſſioning him to arreſt the ſhip and cargo 
id to cite the Captain in ſpecial, and all per- 
Jas in general, having or pretending to have 
in intereſt therein, to appear on, a day nam- 
d, to anſwer and defend in a certain civil 
and maritime ſuit there deſcribed. This war- 
int or a copy of it is uſually affixed to the 
maſt of the ſhip, which then becomes arreſted by 
virtue thereof; this warrant being returned, with 
the Marſhalls certificate of the execution there- 
f, a Proctor appears for the Promovent, and 


is in the 
ant iſſue 
is recited 
the cauk 
e Court, 


Droits d 


F makes himſelf party for him, and proclamation 
2 wg Wi: thrice made for the Maſter of the ſhip in ſpe- 
WhetteWſci:!, and for all perſons in general having or pre- 


tending to have an intereſt in ſaid ſhip. 

iſt, Let us ſuppoſe that no one appears; they are 
expected it the Judge pleaſes till the next Court 
day, otherwiſe they are directly preſumed to be in 
contempt, are pronounced contumacious, and in 
pain of their contumacy, the ſhip is, or rather they 
ae, decreed to have incurred the firſt default, and 
the certificate of the execution of the warrant is 
continued to next Court day, default here mean- 
Ing a non- appearance in Court on a day aſſign- 
ed, of theſe defaults there muſt be four, before 
the Judge can proceed, viz, on the next Court 
y the 2nd, default is incurred, on the third 
Court day the 2rd. default, and on the fourth 
11 2 Court 


xpreſsly u 
} not deter- 
have been, 
conſidered 
je of then 
m when, 

its are fl 
; they ni 
t under tid 
f Admin 
at Cour i 
ticular. I 
aries unde 


ton, 
co 
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Court day the 4th. default; (32) and then gh of any othe 
the books, if the party ſtill continues contum ed to the 
cious, and will not appear to defend him Of this! 
or his ſhip, the Judge after four citations f cnnon Lav 
the Admiralty, called Quatuor  Defaltz bete (33 
that called num pro omnibus, is not ſufficufi tte, and « 
to convince one of contumacy eſpecially in thy kingdom I 
claim or vindication of a ſhip, any part there ee name ( 
tat on the 
(32) RULES OF COURT, Poets 
| | | ſummary P 
Where no appearance for the ſhip. rer 

April 5th. Warrant which had iſſued againſt a ſhy 
returned, with the MarſhalPs certificate of its execution med the tr 
a Proctor appeared for Promovent, and proclamatia is petition 
being thrice publicly made for all perſons in general hall , Sale, tl 
ing or pretending to have any right title or intereſt al demand 
the ſaid ſhip, but no perſon appearing, the Judge at xl. ge true 
tition of Promovent's Proctor pronounced them in co might, who 


tempt, and in pain of their contumacy decreed the fr 
default to have incurred. | 
April 8th, Second default incurred. 
April 11th. Third default incurred. 


April 22nc 
Marſhall's ce 
confirm the ſ 


| : (33) Page 
April 14th. The Judge aſſigned to hear the cal 40 It is 
ſummarily this day, on which day the fourth defaul Ree 16 


having incurred, proclamation having been thrice mt 
for all perſons, &c. &c. * and no perſon appearing, Pri 
movent's Proctor in pain of their contumacy exhibited 
ſummary petition, and having produced witneſſes and 


rſt d.cree me 
re, a decre 
nining the ri 
ak ſequeſtrat! 


As before. 
prove ; 
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x any other ſuch like thing or goods) may pro- 


ed to the primum decretum. 

Of this firſt decree as known to the Civil and 
Canon Laws, I have given ſufficient explanation 
tefore (33) but I have never met with it in prac- 
tice, and on talking with the Proctors in this 
kingdom I do not find that they ever heard of 
the name (34). Clarks' directions however are, 
tat on the four defaults being incurred, the Pro- 
Inorent's Proctor is to give in an allegation or 
ſummary petition which he calls the Articulus ex 
in decreto ſtating his debt and the grounds of 


en {ay 
tum: 
himſe 
8 from 
4 ( 
fficker N 
in thi 
hereof 


ra ed the truth of the facts in the ſame, the Judge at 
his petition decreed a Commiſſion of Appraiſement 
ad Sale, the produce over and above the princi- 
pal demand and coſts of Promovent to be paid over 
to the true Owner, ſaving the demand of A. B. Ship- 
might, who had intervened in the cauſe pro intereſſe ſuo. 
April 22nd. Commiſſion of Sale returned, with the 
Marſhall's certificate thereon, the Judge was prayed ta 
confirm the ſentence, which he did accordingly. : 
(33) Page 22, 23, and 78 ante. 


2 (34) It is evident on further conſidering the caſe in 

. 5 Moore 814. quoted in a note ante to p. 23. that the 
5 » i dkeree mentioned in that cafe meant a poſſeſſory de. 
87 Fro 


*e, a decree for the right of poſſeſſion without deter. 
nining the right of property, and not a ſeizure by way 
of ſequeſtration, or miſſio in bona, | 
claim 
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claim, and praying to be put into poſſeſia al 
which being proved by inſtruments and alſo fyp pr” js 
ported by the Promovent's oath, a Commiſig * - 
of appraiſement iſſues, and the coſts being taxe 4 - : 
and the Promovent giving ſecurity to appear a 4 1 


anſwer the claim of any perſon who ſhall clit 
right within a year, he is put into poſſeſſion of t 
property till his debt be ſatisfied. 

All this is exactly agreeable to the Civil Lay 
(35) but in practice, after the four defaultsi 
curred, the Promovent alledges and proves! 
eaſe, and then I have always known the Cou 


2dly. N 
reſted 1n th 
tor ; if upo 
in Court 
pugnant n 
udge ſees 


proceed directly to appraiſement and ſale, whi 1 
when confirmed by the Judge, (36) is final 5 3 ; 
but nothing is more frequent than for an] ap 
pugnant to come in after the four defaults it [ 5 ; 
curred, and on paying all coſts, to be permitt bis Proc 
to defend. mn by hi 
If the goods are in a ſtate of decay, or of apt Fith colts, 

| next court 

the fame d: 


(35) Vid. ante p. 23. 
(36) Perhaps this confirmation was not intended 


be till after a year, and means the /ecundum decretun, 


in practice there is no ſtated time for it, and it is en 13 5 
in general here totally neglected. = 

| Groenwegen de legibus abrogatis, which the favor 3 
2 friend has lately lent to me, expreſsly ſays that tl 1 
primum decretum is totally out of uſe in modern days, * 0 


riſhabl 
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fable nature, it is uſual for the Court during 
e pendancy of the ſuit, or ſometimes after ſen- 
ince notwithſtanding an appeal, to iſſue a 
ommiſſion of appraiſement and ſale, the money 
0 be lodged with the Regiſter of the Court, 
in iſum jus habentis. 

2dly. Now we will ſuppoſe that the party inte- 
Teſted in the veſſel appears, by himſelf or his Prac- 
tor; if upon his appearance the Promovent be not 
in Court ready to proſecute his ſuit, the Im- 
puenant may be diſmiſſed with coſts, or if the 
udge fees cauſe, the Promovent's appearance 
my be expected to ſome further day, under pain 
f the Impugnant's being then finally diſmiſſed 
zich his coſts. If the Promovent appears perſon- 
uly or by his Proctor, the Impugnant muſt pray 
Y his Proctor that a libel and ſureties ſhould be 
ren by his adverſary, otherwiſe to be diſmiſſed 
yith coſts, which is decreed accordingly againſt 
next court day, and the Promovent to libel on 
the fame day (37). There is no occaſion i in this 
caſe 


offeflan 
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mmiſhg 
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aults i 
roves | 
e Cou 
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S final 

an | 
wults it 
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of 2 pt 


tended | 
i. (37) RULES OF COURT, 
i. * Where ſome perſon appears for the Ship. 


J B. v. the Friendſhip of London whereof C. D. is 
Maſter. 

dep. 3rd. Warrant returned. Proctor appeared for 
Impugnant. Prayed that Promovent ſhould libel with 
ireties; and ſo decreed. 


fayor ( 
that tl 
days, 
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A] 
caſe for the Impugnant to give ſureties, bei The Pr 
the ſhip is ſeized, and he or the ſhip is He rule pr 
to defend in cuſtody, but if the ſuit be for wiiﬀiuce proc 
whole value of the ſhip it is reaſonable that Mie Eccleſ 
ſhould give ſecurity for the coſts only; bus defenſi 
he wants to bail the ſhip, that it may be en x>igned. 
bled to proceed on its voyage, then he is alſo 
give ſecurity to the amount of the matter in que 
tion, as ſworn to by the Promovent, and if eith er. 

; ; peremptory, 
party makes it appear upon oath that he is unab gep. 21ſt 
to find ſureties, he may at the diſcretion of th « 25 by Ia 
court be admitted to the fidejuſſory caution, ned, Th 
| 5 I. decreed 
| Sep. 25th. 

Sep. 18th. Sureties given by Promovent. Promovenifnſscr. 
filed a libel. 1 | October 5 
October 23rd. More witneſſes produced. Comm for his co 
fion of valuation returned and confirmed. Publicatotſver, unle 
decreed unleſs cauſe. October 9 


Nov. and. Promovent ſtayed publication, by print offered 


to be reſtored to a term probatory upon an affidavit, N Valuation 
uation. ; 
ich party. 

Two wit! 
llegation an 
Nov. 2oth 
e reſtrained 


liberty to produce more witneſſes : granted. And ant 
tachment unleſs cauſe granted againſt a witneſs who d 
obeyed a citation to appear ſerved on him by the Marſhul 
Nov. 6th. The refractory witneſs appeared. The In 
pugnant exhibited a matter peremptory and defenſue 

Promovent to anſwer next court day. 
Nov. 10. Promovent admitted the ſaid matter pe 
remptory as far as, & c. &c. and conteſted the reſt u 
gatiyeſ 


dry, Court 
derſonal anſy 


Vol. II. 
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The Promovent having libelled agreeably to 
te rule put upon him by the Impugnant, the 
auſe proceeds exactly like a ſummary cauſe in 
e Ecclefiaſtical Courts. Exceptions or mat- 
rs defenſive are put in. Terms probatory are 


Ugned. Witneſſes are e or 3 


5 becauſ 
p is fü 
e for th 
> that] 
; but 
be eng 
is alſo t 
in ql af 
if eith 
s unah] 
1 of th 
ion. 


wirly, Promovent's perſonal anſwer to ſaid matter 
yeremptory, prayed and decreed. 

Sep. 21ſt. The Court admitted Promovent's libel as 
ir as by law admiſſible, and aſſigned the ſame to be 
red. The perſonal anſwer of Impugnant was prayed 
id decreed. 

Sep. 25th. Impugnant ſworn to wine | in his perſonal 
anſwer. 

| Oftober 5th. Rule, that Impugnant ſhould be attach- 
for his contempt in not having given in his perſonal 
wſwer, unleſs cauſe next court day, 

October gth. Perſonal anſwer given in; then Impug- 
unt offered to bail the ſhip, and prayed a Commiſſion 
if Valuation, that he might bail her purſuant to this 
lution, Decreed and Commiſſioners named, two by 
party. | 

Two witnefſes produced ſame day to Promovent's 
eration and alſo ſworn to interrogatories. | 

Nov. 20th. Promovent prayed that Impugnant ſhould 
e reſtrained to a time of proving his matter peremp- 
hy. Court limited him to a fortnight. Promovent's 
pcrional anſwer given in. 
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/ 
ſions granted, if neceſſaty to examine at a dit es to be: 
within the realm, or if the witnefles are out id under: 
it, they go ſub mutue viciſſitudinis obtentu.— Te la the 
coinmiſſions are proceeded on. The proceeding e ſworn 1 
certified, Publication prayed and decreed- Au nstion, 
in ſhort, every thing goes on to definitive u ces ift 
tence, exactly in the ſame manner as in a Sul annot be | 
mary Eccleſiaſtical Cauſe, with the few fol, and if 
ing exceptions. ſir perſona 

The firſt is as to perſonal anſwers. If the puff If comm 
ty cited to give in a perſonal anſwer doth ng aminat1o 
obey that citation, a citation viis & modis iſſue elity bety 
and if he ſtill continues contumacious, a Me Eccl: 
tation goes againſt the bail or ſureties to to Lay 
duce him, which if they do not do, nor appeal", not 

to make excuſe, proclamation being thrice mai extubit1 
for them, they are declared contumacious, an materia 
a decree is made perſonally to apprehend them, uſt be oft 

If the party appear, he is ſworn to give ke mor 
his perſonal anſwer before a day aſſigned, und which : 
a pecuniary penalty, and if he doth not do trandlat: 

* oinal left 
Dec. 12th. Publication unleſs cauſe next court day. As to pul 

Dec. 17th. Publication paſſed. mcluſion : 

Jan. 24th. Being the firſt day of the next term, u ly refers 1 
Judge aſſigned to proceed ſummarily, and to inform net 1 
court day. 

Jan. 28th. Information and ſentence. (39) So ſay 


ord. 


is to be apprehended until he pays the fine (39), 
ad undergoes his examination. 

n the ſame manner if witneſſes appear they 
re worn under a penalty to undergo their exa- 
ination, and if they do not appear a compulſory 
ceſs ifſues to make them appear, or if they 
not be ſerved perſonally, a decree viis & mo- 
b, and if that be not obeyed, a warrant for 
keir perſonal apprehenfion, | 

If commiſſions are granted to foreign parts for 
amination of witneſſes, I do not find any di- 
rity between the practice of this Court and 
s, a of Eccleſiaſtical, except that they are direct- 
to pu % Laymen ſuch as the Magiſtrates of a 
appeifi dra, not to Eccleſiaſtical Commiſſioners; nor 
 extubiting and proving of inſtruments doth 
material difference occur, ſave that as they 
lt be often in this Court in foreign languages, 


Ive (er | 
a Sun 
follow 


the puff 
loth ng 
is iſſues 


ce mad 
JUS, ant 
them. 


give Me more particularly deſcribes the manner 
, unde vhich an interpreter is to be appointed, 
ot do e tranſlation entered in the Regiſtry, and the 


nginal left in the hands of the Regiſter. 

As to publication, and the ſubſequent ſteps to 
mciufion and ſentence, he particularly and to- 
ly refers to the Eccleſiaſtical practice. 

duch are the proceedings againſt a ſhip, where 


urt day, 


term, 4 
form ne! 


(39) So ſays Clarke, ſed quere, the Court not being of 


ford. 
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ſome perſon intereſted in her appears to deſeui N (4 
and ſuch as appears by the note below (40), M niliar to 
rules in a caſe which I took from the Repiſty, deed mu 
have they ſometimes been even in the caſe of ; ing itſelt 
men's wages, but in general Seamen's demad e rig 
for wages are heard with particular favour an 
expedited with the utmoſt diſpatch. They pr 10 Whe 
ſent a Summary Petition, which though gener ul be jud 
. 3 2 „ dere a peil 
ly in writing need not neceſſarily be fo, the wit hes 
nefles are heard viva voce, the parties mz kperty, he 
all join in the ſuit, and are admitted as witnelM | that he x 
es for each other; ſo that if there be any fe that he 
of juſtice not being attained, it ſhould rath the firſt in 
ſeem to be on the fide of the captors (41). Mich if dec 
Cauſes in rem admit of another diviſion hd + is to 
muſt not be paſſed unnoticed into petitory u ** he tha 
| = pending on 
(40) POWER v. THE OLIVE BRANCH. ntagonilt, 
| | The Plain! 
Summary petition, Peremptory matter put in to tha tponiſt do 
Witneſſes produced to the ſummary petition and {wor rperty was 
to anſwer the Impugnant's interrogatories. Witney... ue of 
alſo examined to the peremptory matter, and ſworn 
| ; A 43) The 
anſwer the Promovent's interrogatories. The witnel 145 
being examined and repeated, publication is decreed, at Ian yet 
the Court orders the cauſe to be heard ſummarily. the Spanit 


(41) The laſt or 5th edition of Clarke's Praxis Wired after ſo 


: ; "EN OM. Plleory de 
that Seamen need not put in their petition n 207118: | 


caſt 


— 
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y (42), a diſtinction as has been obſerved 
miliar to the Civil and Canon Laws, and which 
deed muſt be found in all codes, — ſuits for the 
bing itſelf or only its poſſeſſion, claiming an 
jute right or merely a poſeſſory (43). 


020 Whether a cauſe be a petitory or poſſeſſory cauſe 
uſt be judged of from the concluſion of the libel; 
ere a perſon's goods are ſeized, and he claims a 
: ſfory right in them, diſtinct from the right of 
des mW nerty, he may inſtitute a ſuit for the poſſeſſion, (ſtat- 
witnel dat he was in poſſeſſion not by force, nor by fraud), 
any teal! that he deſires that poſſeſſion to be reſtored to him 


d rathe de firſt inſtance and before any further ſtep be taken, 
1). lich if decreed to him, the goods are to be valued, 
n Which be is to give ſecurity to the amount of their value 


caſe he ſhall be afterwards defeated in a petitory ſuit 
Fyending on the right of property, to be brought by his 
angoniſt. 

The Plaintiff in the pgſeſpry cauſe, may alſo if his 
mtagoniſt doth not proceed himſelf, and if the right of 
wperty was incidentally proved in the poſſe fry cauſe, 
ate uſe of thoſe proofs in the petttory. 


tory ang 
H. 


n to that 
nd ſwof 
Witnef 
ſworn t( 
witneſ 
eed, al 


(43) The King of Spain v. Blage, Moor 814. is an 

eof a poſſeſſory decree. The right to the ſhip itſelf 

ty. it being yet determined, yet the poſſeſſion was decreed 

SY the Spaniſh Ambaſſador: it was in that caſe deter- 
el after ſome controverſy that an appeal lay from fuch 

generally 

„ MEiſklory decree. 
riling. 


raſh 


J proceed 
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Lord High Admiral, directed to all Juſtices, &c. &c 
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I proceed in the laſt place to ſuits againſt the 
perſon (44), and here a warrant goes in the 
name of the King (45) directed to the Marſhi 


colts; and 
but if it 
kingdom, 


and his Deputy, empowering and charging him a the ſec 
to arreſt or cauſe to be arreſted e perſon, mute Prom 

him ſo arreſted to keep under ſafe and ſecun If the 
cuſtody, ſo that he be forthcoming before tient abſe: 
Court to anſwer in a maritime cauſe. thrice call 

If the warrant is to be executed within tuen year, the 
ty miles of the Capital, the Marſhal himſelf iMt:ace on t 
to execute it; if further, the party, acting iicourt-day, 
his Deputy. The warrant is to be ſhewn, ey at a c 
the cauſe of arreſt told to the Impugnant, ot appea 
will be then detained in cuſtody, till he gives n his 

ſufficient fidejuſſory caution, which accordingrobable 
to the courſe of the Court ſhould be 5ool. Men, it is 
warrant is then to be returned, with a prop cuce his o 
certificate of its execution. When 1 
If the Impugnant doth not appear, he is pi ties, ( 
nounced contumacious, and a freſh warrant iſſu N frarance 

to take him, and the Judge may allot ſome patto 

the ſecurity to the Promovent to compenſate hi (46) This 
orice, J 


(44) The query in what caſes they can be in perf 
has been already diſcuſſed. : 
(45) Clarke ſays it ſhould be in the. name of tit 


that the ſti 
ſeurity 15 gi\ 
brfeited is f 
(47) Clar 
and eſpecially to the Marſhal, and that the Regi e - 


iſſues it of courſe, without the Judge's order. 


colts, 
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inſt the 

in the 
Viarſhi] 
ſon, and 
| ſecure 
fore the 


nts, and if he ſees meet may remit the reſt (46); 
wut if it appear that the Impugnant has fled the 
tinedom, and cannot be taken, the whole ſum 
n the ſecurity or ſtipulation is to be W to 
the Promovent (47). 

If the Impugnant appears, and the Promo- 
rent abſents himſelf, the latter is to be publicly 
thrice called (48), and then if he doth not ap- 


n twen bea, the Judge may at his diſcretion give ſen- 
imſelf eence on the fame day, or expect him to another 
Qing oart-day, or which is moſt uſual, appoint a 


wn, ai) at a competent diſtance, on which if he do 


nt, uu t appear, the Impugnant ſhall be diſmiſſed _ 
gives och his coſts, and if the Impugnant thinks it 
cord pobable that the Promovent will appear that 


J. Thi 
 propet 


xy, it is adviſable for him previouſly to intro- 
duce his own ſureties. 

When the party appears he 1s to give new 
ureties, (for the firſt were only bound for his 
opearance) unleſs on account of poverty he be ad- 


> 15 pro 
nt iſſut 
e part 0 | 
alate hu (46) This extraordinary doctrine I never heard of in 
dice. The reaſon given in the notes on Clarke is, 
1 perfor: the ſtipulation is Prætorian, 1. e. the caution or 
{wity is given to the Admiral, not to the party, and if 
frfeited is forfeited to the former. 
47) Clarke, tit. 9. 


40) Clarke ſays oddly, by the Marſhall. 


e of thi 
&c. &c 
Regiltel 


mitted 


colts, 


. ——. ———— 


jo” I 
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mitted at the Judge's diſcretion to the juray 


ther han 
caution, (49) otherwiſe to remain in priſon (t tic 
The ſubſequent ſtages in the proceeding; ce proce 
ſuits againſt the perſon merely and direfty, Wir to the 
not appear to me to differ from thoſe agil 
the perſon where he comes in co/laterally, (. 
not to defend himſelf, but his ſhip, the ori Of the - 
nal and direct action having been in rem) u here fo 
therefore I think it unneceſſary here to rep 
them. | ds; 
In all theſe ſuits when ſentence is given agi (1) C4 
the defendant, a monition iffues to him ton: 
the debt and cofts within twenty, thirty, or fo (52) 
ty days as the Judge may think fit, othervi p 
to be impriſoned till he doth ; and if on there King's Pr 
turn of this monition it appears that he ay ; 


not be found, or is out of the kingdom, 
monition goes againſt his bail or ſureties t 
pay the debt and coſts, and the Judge may 4 
his difcretion, and according to circumſtanc 
iſſue a monition viis & modis againſt the prind 
pal before he goes againſt the bail, or on f 
| | | othe 


nonition ag 
Next day 
[landing inte 
Next day. 
Marſhal to v 
Next day. 
nterrogatori 
Next day. 
|. Martin, 1 
to pay doub 
condemned: 
Next day. 
bns exhibite 
Vox. II. 


(49) This, obſerves the note on Clark, is contrary | 
Farinacius, who ſays the fdejufſer Fudicio ti is bou 
for the parties? appearance at all times down to fentenc 

(go) The Priſon may be where the Admiralty chules 
| | | | | tut 
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ter hand, if it appear previouſly to him 
it tue principal is out of his reach, may at 
nee proceed againſt the bail without any moni- 
vn to the principal (51), | 


FN 


| Of the Prize Court (52). There is no occaſi- 
n here for a warrant to arreſt the ſhip. She is 
already 


(;1) Clarke, tit. 63, 64, 65. 


(2) RULES IN A PRIZE CAUSE. 


PILLANS v. THE VICTORIA. 


King's ProCtor firſt introduced the ſhip's papers, with 
an affidavit annexed, and the Judge decreed the uſual 
nonition againſt all perſons in general, &c. &c. 

Next day. King's Proctor produced witnefles on the 
[tanding interrogatories. 

Next day. Upon affidavit a commiſſion iſſued to the 
Marſhal to unload and ſtore the cargo of ſaid ſhip. 

Next day. More witnefſes produced to the ſtanding 
nterrogatories. | 

Next day. D. F. Proctor, exhibited two claims for 
Martin, with affidavit annexed, and gave ſecurity 
o pay double coſts in caſe the ſhip and goods ſhould be 
condemned as lawful prize. 

Next day. Three more claims for three others per- 
{ns exhibited in like manner by D. F. | 

Vol. II. * Next 
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already in cuſtody, and the King's Proctor he 
ing appriſed thereof, and the ſhips papers de 


prize cau 
| particular 


vered to him, he appears in court for the Kl itneſſes 
and introduces the ſhips papers, with an aig odiſpute 
vit, and at his petition the Judge decrees H ſatisfact 
uſual monition againſt all perſons in general kari more cl 
ing or pretending to have an intereſt, &c. &, of the 
There are in this Court what are called Su ich 2d: 
ing Interrogatories, to wit—regular printed Inti ouble co! 
rogatories appointed to be adminiſtered in mod. 
| | bat the E 
Next day. A Commiſſion of Valuation and Appraiſ Ip to alle 
ment of the ſhip and goods claimed by Martin, decmi g or cla; 


at his Proctor's petition. | 

Next day. King's Proctor returned the moniti 
abovementioned, and the certificate of the executions 
it was continued as to all perſons not appearing, till nes 
court-day, and King's Proctor, at Claimant's Prodor 


pretty mu 
ft Preroga 
Wie give 


petition, was aſſigned to alledge. P 
Allegations on both ſides conteſted negatively. Wi | 
neſſes examined to interrogatories. Depoſitions put Of the C 
liſhed. Exceptions to the Promovent's witneſſes denk, hay: 
litions. A term probatory on the exceptions. A chere been 
borative matter, which was by the Impugnant cont): recollec& 
ed negatively, and Promovent reſtrained to the term! Abelan q, 
law for proof thereof. 1ſt. Term probatory lapſes } entioned 
the coroborative matter. 2d. Term probatory lap "I a 

pon th 


Publication decreed. This was the 11th Dec. 1 3th De 
a-day for hearing is appointed 18th. Cauſe begins 
be heard. 25th. Sentence of condemnation paſſed. 


ccels to ar 
"AY 
LELU be In 


pri 
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prize cauſes to the King's witneſſes, extremely 
Fparticular and comprehenſive ; to theſe the ſaid 
itneſſes are examined, and if no one appears 
odifpute the Kings claim, upon their evidence 
{ atisfa&tory the ſhip is condemned]; but if one 
7 more claimants appear, and diſpute the lega- 


ctor be 
ers del 
E King 
n affdal 


rees thi 


ral hay 

- & Wir of the prize, they muſt exhibit their claims 
d Hi affdavits annexed, and give ſecurity to pay 
d Ine able coſts in caſe the ſhip and goods be con- 
d ned. The claimant's Proctor may then pray 


that the King's Proctor ſhould alledge, and is 


AppraiWilo to alledge himſelf, both parties being Plain- 
„ decree Rf; or claimants ; and then every thing goes on 


retty much as in Summary Cautes in the Court 
ff Prerogative, as may be ſeen by the rules in a 
wie given in the preceding note. 


motuti 
>cut10n 0 
„ till ner 
ProQtor —_— 
| PR 1 
ly. Wi 
ions Pull 
ſſes dept 
A con 
at contelh 
je term ( 
lapſes 
ry laple 
13th De 
begins Y 
aſſed. 


pri 


Of the Criminal Court. Of this J heſitate to 
| ei, having had no experience of it, nor has 
icre been ſince my knowledge of this Court, to 
y recollection, any Admiralty commiſſion iſſued 
i Ireland, under the Acts of Parliament before 
entioned, to try criminals for offences commit- 
Wl upon the ſeas, nor have I been able to get 
2 to any books of the Regiſter, if any ſuch 
tere be in this country, to deduce from them 

L 1 2 the 


* _— 3 > 
TOE. — „ — 


miralty Court, frequent uſe of the word ſportulate c 
dently from /pþortula the old Roman term for the k 
given to the Judices for their attendance. 
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the rules of Court in any ſuch cauſe. I hy 
barely inſerted in the note the articles annexy 
to a liſt of fees to be taken by the Judge and hi 
ſeal keeper in ſuch a cafe, in a cauſe of this king 
which may give ſome 1dea of the order of pr 
ceedings (53). | 

In fact, the proceedings are ſo plainly point 
out by the Acts of Parliament, that they requ 
no detail, and cannot materially differ from 
proceedings on any other ſpecial commiſſions 
try felonies, and as to what the proceedings wa 
on the original criminal ſide of the Admin 
Court, it is now an enquiry of mere curioſity. } 


Arpeals 
Wit in ft 
om a VI 
H Admir: 
goates : b 
n the Col 
yt it be 
gcutory 
ence (54. 
The me 
onformab 
Courts, 
ontumacy 
e. the p 


(53) Commiſſion for the trial of Pirates. be forme 


Habeas Corpus to move them. 

Precept to receive them. 

Fluries Capias againſt C. D. and others for felony, 
Exigent for apprehending them. 


ccording 
he inhibi 


(54) For v 
Proclamation againſt ditto, riremedia! 
Precept to Sheriff to ſummon the Grand Jury. 
Ditto. to ſummon the Petit Jury. | 
Precept to the Sheriff to attend an execution. 
The like to the Conſtables. 


Warrant for the execution. | 
I obſerve in looking at ſome bills of coſts in the 4 


on given fe 
cpaired in a 
eu may 7267 
t. 64, Bu 
altical Coun 
le Canon: 

(55) Clarl 
Drifon, an 
Iurely it can 
Apes 
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Ayeals. The mode of appealing is fimilar to 
. ut in the Eccleſiaſtical Courts, and may lie 


I bay 


annexe 
e and HM om a Vice Admiralty Court to the High Court 
his Kur Admiralty or from the latter to a Court of De- 


r of pu lstes: but herein they differ, that no appeal lies 


1the Court of Admiralty from a grievance, ex- 


; poiate pt it be from a Gravamen irreparabile, or inter- 
y requi cutory having the force of a definitive ſen- 
from ence (54). : 


The mode of proceeding on the appeal alſo is 


iſſions t 
ings ve nlormable to that in appeals from the Spiritu- 
dmc! Courts, fave that in the latter, to puniſh 


ontumacy and contempts, the Spiritual ſword, 
e. the power of excommunication is uſed ; in 
ke former the ſecular by impriſonment, and 
cording to Clarke by pecuniary penalties (55). 
he inhibition not only forbids the Judge to pro- 


rioſity. 


felony, | 
(;4) For what is an Gravamen irreparabile, an irreparable 
r1\rremediable grievance, ſee Clarke, tit. 55. The rea- 
m given for this rule is, that other grievances may be 
pared in an appeal from a definitive ſentence, in which 
cu may non allegata allegare, et probata probare, Clarke 
i. 54. But doth not this reaſon extend to the Eccle- 
aſtical Courts? It was the rule of the Civil Law, not of 
ie Canon: See ante p. 87. | 

35) Clarke, tit. 60. The Court of Admiralty may 
priſon, and may demand and enforce ſecurity, but 
Jurcly it cannot fine, not being a court of record. 


ceed 
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A 
ceed, but alſo contains a warrant to arreſt fh. my 
Appellate, and to compel his appearance (56 4s : 7 

1 ff 1ts jur. 
The patty appellant muſt give freſh lecurit Pee 
to proſecute the ſuit, to pay the coſts; to » " . 
pear in judgment, and to ratify and confirm th E” 2 
deeds of his Proctor, de lite profequenda, de a 3 N 
penſrs ſolvendis, Judicio ſiſti, et ratihibitione Procyy * N a 1 
zoris (57), for the ſureties below are not boun A . 
in the cauſe of Appeal (58). 5 
b 5 
(56) Clarke, tit. 57 and 58. ommon | 
(57) This I conceive to be a good deſcription al if The par 
direct the form of the ſtipulation in the Court below ifMuriidictio! 
the firſt inſtance. | | rely by 
(58) This neceſſity of the Impugnant's giving nt that the c 
ſureties on the appeal, ſays Clarke, may ſeem odd, find ited, (61 
if the cauſe be remitted to the Court below, the ſur 1 N 
ties there are bound, as if there had been no appel "Hg 
but, ſays he, you muſt conſider 1ſt. that upon this laſt ... 
fition there has been ſome controverſy. 2dly. Som: lbition u 
times though the Promovent appeals and ſucceeds, . the fac 
cauſe is not remitted, E. G. where he has recover fant of | 
too large a ſum, and the Court of Appeal deducts tht 
exceſs, and gives him his juſt debt. 3rdly. If the! as AY 
pugnant is condemned on the Appeal upon ne N ar, 
proofs in a larger ſum than thoſe for which ſentend * to tl 
went againſt him below; in theſe two laſt caſes, f 00 55 
old ſureties would not all be reſponſible to him. Ther ln In fe 
fore, ſays Clarke, in all caſes the Impugnant when be E 
appeals muſt give new ſureties. A a 


 Profubitin 
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reſt the 
ce ( 56) 
lecurity 
„ to 25 
firm l 
„ de e 
Proc 


t bound 


Prohibition. If a Court errs within the pale 
its juriſdiction, it is cauſe of appeal: if it 
xceeds its juriſdiction, it is ſubject for a prohi- 
tion, (50) which iſſues out of any of the 
qurts of Law, moſt uſually out of the Kings 
dnch, and in time of vacation when the Law 
qurts are not open (for a Judge cannot grant 
prohibition in his chamber) may iſſue out of 
hancery, returnable into the Kings Bench or 
ommon Pleas (60) 

The party mult take care not to ſubmit to the 
wiſdiction of the Court, which he doth not 
rely by appearing, becauſe he cannot tell 
rat the complaint then is till a libel be exhi- 
ited, (61) but if he anſwers the libel, without 
leading to the juriſdiction of the Court and 
echning it, he cannot afterwards obtain a pro- 
wbition unleſs the want of juriſdiction appears 
In the face of the libel itſelf, (62) but if the 
jant of juriſdiction appear on the face of the 


on alſo 


| below it 


ving m 
odd, {inet 
the ſurf 
10 appea 
us laſt pe 
ly. Some 
ceeds, ti 
recovere 
ducts th 
F the! 
pon ner 
| ſentend 
caſes, tl 
1. There 
t when If 


30) Whatever is here ſaid of prohibitions to the 
Maniralty, may be applied with very inconſiderable va- 
ations to the Spiritual Courts. 

(60) 1 P. W. 43 and 476. 

(01) In fact he cannot move for a prohibition before 
mpearance, and a libel exhibited. 1 Salk. 35. 

62) In a court of law, after an imparlance, it is too 
olititin ito move for a prohibition, 

libel, 
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libel, he may apply for a prohibition even aft 
ſentence... | 

And if the want of juriſdiction do not appey 
upon the face of the libel, the Impugnant ſhoul 
put in a declinatory exception or plea to f 
juriſdiction, which if it be overruled, he fi 
his ſuggeſtion in the Court of Law, Rating th 
circumſtances of his caſe, and ſhewing them 
be out of the juriſdiction of the Admiralty, a 
ſupporting that ſuggeſtion by an affidayit, y 
plies for a prohibition, and may be oppoſed þ 
counter affidavits : but if the point be too nid 
and doubtfull to be determined on mere motiat 
the Court will direct the party to declare in pt 
hibition, that is to proſecute an action, by fill 


Pr TH 
PERSC 


By the Y 


a declaration on a ſuppoſition (which is not ti Fuad pon 
verſable), that his opponent has proceeded! times 
utution © 


the Court below, notwithſtanding a writ of pt | 
hibition (63.) In the fi 
: Pit three 


(63) A ſentence of the Admiralty in Partibus tra d the latt 


marinis may be executed by the Admiralty here, on arkable ; 
ceipt of letters miſſive, and vice verſa. The want lexcons, F 
Admiralty reports is a grand defideratum. Sir Lia The Ch 
Jenkins letters containing a variety of opinions of f It Miniſts 

great Judge on various and intricate caſes, form the be 
ſubſtitute : I have endeavoured to contribute a little 20 (I) I have 
had it been my good fortune to have been ſettled in T_hll' the uſt 
land, I could have given much more. Ms and pro 
Chad Vor. II 
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ven ate 


ot appe 
It ſhoul 


a to th 
he fle 
ating th 
them i 
alty, an 


Chapter the Sixth. 


lavit, ap 
poſed } 

too ni 
> motion 
re in pt 
5 not tt 
ceeded | 
it of pit 


br THE SEVERAL ORDERS OF 
PERSONS IN THE CHURCH. (1). 


By the word order is ſometimes denoted a {pi- 
ritual power or degree in the Church of Chriſt, 
ometimes a rank or degree in the frame or con- 
litution of Eccleſiaſtical polity. 

In the firſt ſenſe, the Church of England knows 
Pit three orders; Biſhops, Prieſts and Deacons : 
i the latter it has ſeveral, of which the moſt re- 
narkable are, Archbiſhops, Biſhops, Deans, Arch- 
lezcons, Rectors, Vicars and Curates. 

The Church of England allows but three orders 
i Miniſters becauſe no more are mentioned and 


ibu tra 
ere, on 
1e want ( 
Sir Lot 
ons of ti 
rm the bt 
a little ad 
led in i= 


(1) I have in my eagerneſs to treat of practice deviated 
ſom the uſual order, in putting the conſideration of per- 
ns and property after that of actions or ſuits, 


Chart Vor. II, Mm autho- 


. 7 ns .. 
a - 
Ae ere ons wind — — — 
1 


Epiſcopal conſecration or ordination: by thee. 


theſe, the Church of Rome admits four af 
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authorized by Holy Writ, and theſe have exiſte 
ſince the time of the Apoſtles; theſe order 
the preface before the forms of conſecration and 
ordination directs that no man ſhall obtain, uni 
he ſhall be thereto after trial and examination 
admitted with prayer and impoſition of hank 
by lawful authority, unleſs he hath” had former 


feacons © 
Preſbyter 

Clerks 
Jeacons © 
in Sace 
ders; t. 
leacon an 
0as to m 
4 withou 
hut impo 
enedict ic 
Weſſels or 
ina tonſu 
Lectores or 
ght the c 
perform o 
ep the k 
pointed 


hey are n 


neral expreſſion /awfu! authority, avoiding to give 
offence to the Proteſtant Churches abroad an 
by the proviſion for allowing former ordinatin 
making room for the reception of Romiſh cap 
verted Prieſts without re- -ordination. Beſides 


ſometimes five other orders, which are called th 
leſſer, and which are diſtinguiſhed from tht 
greater in this that they are not conferred by in 
poſition of hands. But to underſtand their di 
tinctions, it is neceſſary to be more minute 


Clerks were by them ſubdivided into (2) th ured by 
who were in Sacerdotio, thoſe who were in SY unctions, 
cris, and thoſe who were nec in Sacergotio nec eundatior 
Sacris, Thoſe in Sacerdotio were. divided inte Zrorc/ 
fuch as were in A/tiori Gradu ſeu ordine, and tho is torme: 


bod to col 
being thou 
hat the {er 


in Inferiori. In the former were Biſhops, Arc 


(2) Vid. Reeves Hiſtory of the Engliſh Law. | 
„ 


> 
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cons and Archpreſbyters, In the latter were 
Preſbyters Or Prieſts. 

Clerks not in Sacerdotio but yet in Sacris, were 
deacons and Sub-Deacons ; and thoſe who were 
Vin Sacerdotio nec in Sacris formed the four leſſer 


e Exiſtel 
e orders 
tion and 
in, unti 


mination 

of hand: ders; though among theſe ſometimes the Sub- 
formeryM:c0" and ſometimes the Pſalmodiſt is reckoned, 
y the g to make a fifth. Theſe perſons were ordain- 


1 without the Sacramental Unction and with- 


g to give | 
ut impoſition of hands, ſolely by the Biſhops 


ad , and 


linatioM:ncdiftion, with a certain diſtribution either of 
iſh co Weſſels or veſtments, and they underwent the 
Beſfde g nſura. They were called Acolythi, Oftiarit, 


Lcores or Exorciſtæ. The duty of the firſt was to 
gut the candles, carry the bread and wine, and 


four 21 
alled th 


com ertorm other ſervile offices. The ſecond was to 
d by in ep the keys of the church. Readers were firſt 
heir d pointed in the Church about the third century; 


icy are noted at the Reformation by being re- 
quired by the Biſhops to ſubſcribe to certain in- 
unctions, and ſtill exiſt in England upon the 


minute 
(2) thai 
e in 0 
tio nerd 
ded int 
nd thok 
8, Arch 


he Exorci/? was to compel by abjuration evil ſpi- 
its tormenting men, in the name of Almighty 
bod to come out of them.---An office fo far from 
being thought totally nugatory by the reformiſts, 
lat the ſexenty- ſecond Canon in England, forbad 

Mm 2 | any 


. 


deaco 


oundation of divers Hoſpitals. The office of 
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any Miniſter to caſt out a Devil without lic, Lans, ca 


from. the Biſhop of the Dioceſe ; and in the d em the 
of Baptiſm in the Liturgy of Edward the Suxth; ö lonks e: 
form of Exorcizing was given. nly diffe 

Theſe lower orders enjoyed the common pi bout 12: 
vilege with the higher ones, that no one coulffe:ns (wh: 
lay violent hands upon ſuch as had received th ook new 
without incurring the penalty of excommuniarits, wer 
tion, which could not be removed but by ccligit 
Pope except in the article of death: and peru uideſt © 
in the lower orders had this peculiar priviley nts, and 


that they were allowed to contract matrimony 
which thoſe in the ſuperior orders were not, und: 
pain of being deprived of their benefices. 
Me muſt not omit tne regulars among the 
ligious orders. Thele, ſays Corvinus, may be 
duced to four; the Baſilians, Benedictines, Augul 
tines and Franciſcans ; to which I ſhould thit 
ought to be added the Dominicans: from whid 
as from their fountains, all the reſt flow excer 
ing the Carthuſians who uſe their own ftatuta 
The order of St. Baſil is the moſt ancient of 
the religious regular orders. St. Benedict (3) le 
about the year 480. The Carthuſians, fo call 
from the name of a town, branched off from ti 
Benedictines about the year 1084. The Ciſte 


In Eng 
d of Bl. 
re mean 
nd by B 
lictines. 

It Fria 
Monk wi 
We nen 
n Ecclefi: 
he Clerg 
ngdom, 
We be 
hurch, v 
d with h 
bing p 
(3) St. Benedict is ſaid by many to have been the! ſulred in 


that diſtinguiſhed orders of monks. U 
| 1a 


ins, called alſo from a town, were reformed 
om the Benedictines about 1095. Still all the 
e Sixth, M\ſonks except thoſe of the order of St. Baſil, were 
nly different branches of the Benedictines until 
non p bout 1220, when the Franciſcans and Domini- 
ne cn (which laſt are the ſame with the Jacobins) 
ved the ook new rules. The Auguſtines orignally her- 
nmunicWrits, were congregated in 1256. The Cordeliers 
t by Me religious of the order of St. Francis in the 
d perlonWMWriccſt obſervance. The Carmelites are mendi- 
privileg ats, and came into England about the year 1240. 
| In Engliſh hiſtory and antiquities when we 
id of Black, Grey, and White Friars; by Grey 
re meant Franciſcan; by White, Carmelite; 
g the rnd by Black, Auguſtines Dominicans or Bene- 
day be ictines. 

8, Aug If Friar has any peculiar ſenſe, it means a 
id tha lonk who is“ not a Prieſt, 

m wb e next proceed to conſider the ſeveral ranks 


w excen Ecclefiaftical polity and the ſeveral degrees of 


he Clergy as known to the ſecular laws in this 
nt of ngdom. | 

| We begin with the Supreme head of the 
burch, which is the King. Every man acquaint- 
from ie with hiſtory knows the extravagant and aſto- 
e CilleWiſing power which the Biſhops of Rome ac- 
ured in Chriſtendom, under colour of a pre- 
_ tended 
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the ſupply of thoſe livings. 


- 


tended ſupremacy in matters Eccleſiaſtical, Their de reig 
encroachments, though they certainly advanced WW krably c 
in Britain to a moſt alarming extent, were neyer. prohibit: 
theleſs opppoſed at times long before the Refor. d it i! 
mation with more ſpirit and energy than perhays i cultody « 
in any other nation in Europe. With unanimous nefices | 
firmneſs the feudal Lords of England reſiſted that no 
the introduction of certain doctrines of the Ciyi which ha 
and Canon Law, which though favourable to ſo far as 
their intereſts, and even ſubſervient and flat the Biſhc 
tering to their paſſions, yet were conſidered a Wi biſhop o 
preludes to the general eſtabliſhment of a code Wl Statutes, 
which they dreaded as tending to raiſe too high WM incapable 
Eccleſiaſtical and Papal power; with the ſame WW the King 
firmneſs and anxiety various exceſſes and abuſes WW curbed t 
proceeding from the See of Rome were repreſſed Throne, 
aboliſhed and forbidden by ſeveral ſtatutes, For tion put 
inſtance, it was a conſtant practice and endeavour Wi ::ftored ( 
of the foreign Clergy, particularly the Italian, done; a 
to procure livings and benefices in England WW (quently 
and draw out by theſe means great part of tte entertains 
wealth of the nation, which never returned; MF :equiſite 
many alſo went from England to pay their court WW bow far t: 
at Rome for the ſame purpoſes. This win matter 
called purchaſing proviſions and the perſons pro TG 
5) I fa 


viſors (4), a name and practice which became in 
ſerted, part 


(4) So called becauſe the Court of Rome provided for 16 Rich. II 
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the reigns of Edward the Firſt and Third into- 
krably odious in England, inſomuch that it was 
prohibited by ſeveral Statutes which condemn- 
«| it in ſevere terms, and declared that the 
cuſtody of vacancies and the preſentments to be- 
nefices belonged to their ſeveral founders, and 
that no ſuch right exiſted in the See of Rome 
which had at one time exerted this aſſumed power 
ſo far as to give away Biſhopricks ; for example, 
he Biſhoprick of Ely was given to the Arch- 
bihop of Roan. Aliens were alſo by other early 
Statutes, long before the Reformation rendered 
ncapable of holding livings in England without 
the King's licence. Still theſe reſtrictions faintly 
curbed the overweening power of the Papal 
Throne, until the mighty ſweep of the Reforma- 
ton put an end to its exiſtence altogether, and 
reſtored (5) Eccleſiaſtical Supremacy to the King 
done; a power with which ſome Monarchs ſub- 


W quently were ſo delighted, and of which they 


entertained ſuch exalted notions, that it became 
requiſite at the Revolution to aſcertain exactly 
how far the Prerogative of the Crown extended, 
in matters Spiritual as well as Temporal. 


(5) I fay reſtored, becauſe it had been frequently aſ- 


lrted, particularly by the famous ſtatute of Premunire, - 
10 Rich. II. 5 


% 
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guments. Similar diſputes exiſted long in England be- 


The King, therefore, thus reſtricted within 
conſtitutional bounds, is the Supreme Head of 
the Church, and as ſuch is recognized: by the 


Act of Supremacy. Next to him in the Eccle. ee 
ſiaſtical State, follow Archbiſhops, there bein 4 2 
no Patriarchs in theſe countries; a Patriarch 3 . * 
meaning the Chief Biſhop over ſeveral kingdom Ly p: 
and provinces, and formerly the Archbiſhop of : wh 
Canterbury was ſtiled a Patriarch, becauſe he had | "i fro: 
anciently Primacy not only over all England, but hop of t 
over Ireland and Scotland alſo ; but for thele| ers 6 

two centuries paſt the Archbiſhop of Armagh, ha * * 
been acknowledged to be Primate of 4 a | 
land (6). | Chair of C. 

ARCHBISHOR, to merit, 


during two 
birth, who 


(6) Long after the Archbiſhop of Canterbury had cel. 


ed to claim ſuperintendance over Ireland, violent ſtruggles Nor has 
were carried on between the See of Dublin and Armagi vil it be 
for the Primacy, which were finally determined in favour WW uierſally 


of Armagh during the prelacy of the celebrated Archbi 
ſhop James Uſher, and very much by the force of his ar 


bly infcrib 
C unverſal f. 
nently con! 


tween Canterbury and York. The Archbiſhop: of A The Ar 
magh is called Primate of all Ireland, becauſe his poet lilpenſatio 
of granting faculties, &c. extends through every dioceſe WW reland b. 


the ſimilar 
the laſt ſed 
c. 9. Iriſh. 

TOLc 


in the kingdom. 
cannot here omit a juſt tribute to the Engliſh Go 


vernment, particularly ſince the Reformation. Tit 
Chair 
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ARCHBISHOPS. 
Archbiſhops have not only particular dioceſes 
of their own, within which they exerciſe Epiſco- 
ral Juriſdiction 3 but have allo a ſuperintending 
over over all the dioceſes in their province, and 
uvually pay them a triennal viſit of inſpection and 
enquiry, Upon this viſitation, an inhibition 
ues from the metropolitan to the ſuffragan Bi- 
ſhop of the dioceſe viſited, which ſuſpends his 
powers of inſtituting and directing induction 
id indeed all except thoſe of confirmation and 


Chair of Canterbury has been without an exception given 
HOPS, 


to merit, with ſo little regard to great connections, that 
during two centuries, I recollect but one man of noble 


ad ceab birth, who has fat in it. | 
truggles Nor has Ireland had much reaſon to complain; nor 
Armagh wil it be denied, that in a late inſtance, that of the 
n fayour 


uiverſally revered Prelate, to whom this Work is hum 
Archbi- bly inſcribed, both the merit of government, and the 
Juiverſal ſatisfaction of the public, have been ſuperemi- 
zently conſpicuous, | 
The Archbiſhop of Canterbury's power of granting 
lſpenfations to marry at any place or time, is ratified in 
diocel Lnpland by the ſtatute 25 Hen. VIII. and in this country 
le ſimilar powers annexed to the Primacy, reſt upon 
ſh Go te laſt ſection of the Act of Faculties, 28 Hen. VIII. 
In e lim. 


Chair Vor. II. Nn ordination, 
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ordination. An Archbiſhop may even proce 


to deprive a Biſhop, as did an Archbiſhop o 
Canterbury proceed againſt the Biſhop of 9. 
David's for ſimony. 1 Lord Raym. 447. 

Upon receipt of the King's writ it was his by. 
fineſs to convene the convocation of his proving; 
all appeals are made to him from inferior jul 
ditions within his province, Livings if not fl. 
ed within fix months lapſe to him. In England 
 Archbiſhops are alſo guardians of the fpiritudl. 
ties (7), as the King is of the temporalties ſu 
vacante, and have alſo in that kingdom a cuſto- 
mary prerogative of (8) naming a Clerk u 
Chaplain to be provided for by any Biſhop con- 
ſecrated by them, in lieu of which is uſually 
given to them, the right of preſenting to the 


firſt benefice they may chuſe, that falls vacant 


(7) That is in England by prefcription or compoſition; 
but the Dean and Chapter are of common-right gut 
dians of the ſpiritualities; were ſo by the Canon Lay, 
and as I apprehend, are ſo in Ireland. No ſuch pre 
ſcription or compoſition exiſts here for the metropolitat 
It may ſometimes be a queſtion of importance, where: 
Biſhop has died without taking advantage of a lapſe. 

(8) We have no options in Ireland; faint attempts 
have been made by Archbiſhops during the inhibition d 
a See, to claim livings then vacant, but have ſoon bee 


relinquiſhed. 
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the dioceſe of ſuch i which right is 


Proceed 
iſhop a aalled an option. 
of $0 
i BIS HOS. 
his by Biſhops are perſons conſecrated for the ſpiri- 
rovince; twl government of a dioceſe ; the word coming 
or juril om Epiſcopus, an overſeer or inſpector. Bi- 
not fill hops have long been diſtinguiſhed from Prieſts 
England or Preſbyters: but whether that diſtinction be of 
n drine or human right, was formerly much con- 
ties ef 
Ftcorerted (9). 
5 cute 7. ſpiritual power of Biſhops is chiefly diſ- 
lerk a nlayed in conſecrating, confirming, and ordain- 
ws ng; and their Eccleſiaſtical authority in ſuper- 
uſualy ntending the manners of the People and Clergy 
| to the with or without the intervention of their Courts, 
vac granting probates and licences, and in inſti— 
poſition; tuting and direct ing induction to livings, 
ght guat- 
non Law, DEANS. 
ane There are four ſorts of Deans. 
8 Firſt, the uſual Dean with a Chapter. 
pe Secondly, He who has no Chapter, and yet is 
attempt 'cicntative, but has no cure of fouls. He ha- 
ibition a Court and 1s not ſubject to Biſhop's viſitation. 
oon been | 


0) Abps. were fixed where there had been Proconſuls. 
bibops in inferior diſtricts. Cities and Biſhop's Sees are 
Wo necefrarily connected in Ireland, as in England. 


Nn 2 Thirdly, 
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Thirdly, Eccleſiaſtical alſo ; but is not Preſen. 
tative but donative, nor has any cure of ſoul, 
but is only by covenant or condition as the 
Dean of Bocking and Dean of the Arches, 

Fourthly, Rural Deans. 

Dean and Chapter were originally the Counel 
of the Biſhop to adviſe him not only in matter 
of religion but alſo in the temporal concem 
of the See, ſuch as the ſetting of leaſes. When 
the Clergy was diſperſed in pariſhes, theſe wer 
reſerved for the ſervice of the Cathedral Church 

Dean is ſo called from prefiding over ten, ol. 
ginally the uſual number of the Chapter, wh 


the quali 
to be lo 
cuiton 
only othe 
Jo where 
| and Prel 
becauſe 

power o 
them, Ol 
purpoſe. 
Dean by 
per name 


In En 


together with him are in England the nomini cation. 
electors of the Biſhop. The Biſhop may n newly cr 
them and correct their abuſes. By Comma bim fror 
Law they had a check over him, ſince no lei Convent 
of his would bind his ſucceſſor unleſs by then The 0 
confirmed, until the ſtatute 32 Hen. VIII. Cy V Eire. 
28. in England and in this country, 10 and i from the 

Charles I. | | 
A Deanery 1s a promotion merely ſpiritual, a 

(10) W 
appears clearly from the rules of the Canon Lan, yy 
Nullus in Decanum nifi Preſbyter Ordinetur : Di. ae de ,,, 
chap. 1, 2, 3. Though this has been war cr collativ 
diſputed by ſome who inſiſted that meer Layme]hW i 1udges 
might be Deans, See the caſe of Goodman a a proper 
Turner. Dyer, 273. b. fleckive, 
1 cation an 


Title of Dean 1s a title of dignity, having 
| | | the 
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the qualifications of a dignity, which is proved 


o be ſo by juriſdiction, place in the chapter, 
—cuſtom of the place. The Archdeacon 1s the 


t preſen. 
of ſouls 


1 as th 
es. | only other dignitary; Prebendaries indeed may be 
Jo where they have juriſdiction annexed. Deans 
Conn nd Prebendaries are ſaid to have: juriſdiction, 
matte becauſe in old times they ſometimes had the 
concerns power of granting probates of walls given to 
When WW them, or of appointing a commiſſary for that 
eſe ver purpoſe. A grant, leaſe, or writ directed to a 
Church Dean by his name and dignity, though his pro- 
ten, or-W per name be omitted, is good. 
ter, who In England, Deans are of the old or new foun- 


nominal dation. Thoſe of the new foundation are thoſe 
nay vid newly created by Hen. VIII. or thoſe changed by 
Yommon him from Abbots and Convents, or Priors and 


no lea Convents into Deans and Chapters. 
by then The old ones come in like Biſhops by conge 
I. Ch D Elire. Thoſe of the new by Letters Patent 


and ii from the King (10). 


The 


(10) We find the Parliament of Ireland which met 
1633, deliberating on the queſtion whether all Deaneries 
ae de mero jure donative by the King, and not elective 
or collative 3 and it appears by the anſwer of the Bench 
of Judges upon the ſaid queſtion, that ſome Deaneries 
ae properly and de mero jure donative by the King, ſome 
clectire, and ſome collative, according to the firſt foun- 
cation and uſage of thoſe churches. This anſwer was 

confirmed 


itual, 4 
on Lan, 
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The Chapter is ſometimes appointed by the Mas; th 
King, ſometimes by the Biſhop, and ſometins Wiſh; being 
elected by each other, as in Chriſt Church, Dub. ee: the 
lin. certain r. 
A Chapter is not capable to take by purchat Wii: chure 
or gift, without the Dean who is its head. My, maintena 
P- 51. Eyre's caſe, They cannot preſent thei 
Dean to a living. A Dean is obliged to reſide 
eighty days conjunctim. Archde 


third cer 
PREBENDARIES. ed Biſho] 


Iras choſe 
The Arc 
Biſhop, a 


grew into 


Prebendaries have been diſtinguiſhed into ſim: 
ple and dignitary ; the diſtinction of dignitaries 
being the annexation of ſome Juriſdiction. The 

Iriſh Canons ſuppoſe the power of granting pro. 
bates, &c. to exiſt in certain Deans and Prebends, 
by noticing their want of regular regiſtry, and 
obliging them to return the wills proved intothe 
Biſhops Regiſtrv. Prebends (11) differ from Canons 


beginning 
of the ch 
in ſubord 
Lay the . 
zh and hath 
confirmed by a reſolution of the Houſe of Commons WMCletks to 
There were but three Deaneries then and now in Ireland Biſhop's \ 
which claimed exception from being of the King's pit, 
on the ground of their foundation rights, viz. St. Patricks 


us depenc 
of each p 


and Kildare elective, and Clonmacnoiſe collative. $t. 
nerally gr 


Patrick's was very lately diſputed by the Crown, and 

the claim of the Crown defeated. 
(11) For a good account of Prebend and Prebend:! 
Church. See Sir James Ware. (12) See 
thus; 4. 


ten having 
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| 


d by the 
metimg | 
h, Dub. | 


tus; the laſt is a ſpiritual right attained merely 
by being received into the Cathedral or Col- 
re: the former a ſpiritual right of receiving 
certain revenues, in conſideration of officiating in 
purchase tte church; one a name of office, the other of 
J. Mo. 
nt their 


0 reſide 


maintenance. 
ARC HD EAC ON. 


Archdeacons originated about the end of the 
third century : all Deacons originally attend- 
ed Biſhops in church affairs; by degrees one 
Was choſen from among the reſt for that purpoſe. 
The Archdeacon being thus always near the 
Bihop, and the perſon chiefly entruſted by him, 
grey into great credit and power, ſo that by the 
beginning of the ſeventh century he was poſſeſſed 
of the chief care and inſpection of the dioceſe, 
n ſubordination to the Biſhop. By the Canon 
Lay the Archdeacon is ſtiled the Biſhop's Eye, 
ad hath power to hold viſitations, to examine 
Clerks to be ordained, and in all things to be the 
biſbop's Vicegerent. (12) But his power among 
us depends very much on cuſtom and the uſage 
it each particular dioceſe, and in England is ge- 
rerally greater than in this country, he there of- 
(en having juriſdiction and a court (13). 

RURAL 


i See the Decretals de officio Archidiaconi. 
„% An Archdeacon in the Dioceſe of Dublin within 
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The Chapter is ſometimes appointed by the 
King, ſometimes by the Biſhop, and ſometing 
elected by each other, as in Chriſt Church, Dub. 


thus ; th 
by being 
Ege: th 
certain 7 
the chur 
maintena 


lin. 
A Chapter is not capable to take by purchaſ 
or gift, without the Dean who is its head. My, | 
p. 51. Eyre's caſe, They cannot preſent their 
Dean to a living. A Dean is obliged to reſide 
= Archdt 


eighty days conjunctim. 
& | third cet 
PREBENDARIES. cd Biſho 
Prebendaries have been diſtinguiſhed into ſin. Wl choſe 
ple and dignitary; the diſtinetion of dignitais Us At 
being the annexation of ſome Juriſdiction. The bilhop, ; 
Iriſh Canons ſuppoſe the power of granting pro- ab =_ 
bates, &c. to exiſt in certain Deans and Prebends, ſeginning 
by noticing their want of regular regiſtry, and 5 the ch 
obliging them to return the wills proved into the Wil; ubord 
Biſhops Regiſtrv. Prebends (11) differ from Canons 3 

and ha 

confirmed by a reſolution of the Houſe of Commons Cerks to 
There were but three Deaneries then and now in Ireland} Biſhop's 
which claimed exception from being of the King's git, I tepenc 
on the ground of their foundation rights, viz. St. Patrick d ach p 
and Kildare elective, and Clonmacnoiſe collative. vt. erally 0 


Patrick's was very lately diſputed by the Crown, and 
the claim of the Crown defeated. | 

(11) For a good account of Prebend and Prebendel 
Church. See Sir James Ware. 


ten having 


(12) See 


iy \ 
149511 
1 An 


thus; 
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| by the dus; the laſt is a ſpiritual right attained merely 

netimes WW by being received into the Cathedral or Col- 

„ Dub lee: the former a ſpiritual right of receiving 
certain revenues, in conſideration of officiating in 

urchaſ te church; one a name of office, the other of 

. Mo, maintenance. | 

it their 


ARCHDEACON. 


Archdeacons originated about tlie end of the 
third century : all Deacons originally attend- 
ed Biſhops in church affairs; by degrees one 
ns choſen from among the reſt for that purpoſe. 
The Archdeacon being thus always near the 
bihop, and the perſon chiefly entruſted by him, 
grey into great credit and power, ſo that by the 


) reſide 


[to ſim. 
nitaries 


The 


ig pro- 

* „ beianing of the ſeventh century he was poſſeſſed 
y * af the chief care and inſpection of the dioceſe, 
110 tte ordination to the Biſhop. By the Canon 


Lay the Archdeacon is ſtiled the Biſhop's Eye, 
and hath power to hold viſitations, to examine 
Clerks to be ordained, and in all things to be the 
bihop's Vicegerent. (12) But his power among 
us depends very much on cuſtom and the uſage 
it each particular dioceſe, and in England is ge- 
erally greater than in this country, he there of- 
en having juriſdiction and a court (13). 

RURAL 


(12) See the Decretals de officio Archidiacons. 
12! An Archdeacon in the Dioceſe of Dublin within 


my 


Canons 


"mmoſs | 
1 Ireland 


ng's gilt 
Patricks 
ve. dt. 
wn, and 


rebendel 


thus; 
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at Viſitations, and have been in this Kingdom 


| hath full poſſeſſion of all he _— of a paro 


protect the rights of the Church by perpetu 


fume Archidiaconal juriſdiction, but was repreſſed 8 


tr +: te 


RURAL DEANS. 


He ha 
of the Pp: 
dues 3 Ul 
ropriate 
0 ſome 
pregate, 

He hat 
fed inh 
eſtate | 
A Red 
he churcl 

The Re 
in the 
gut to b 
dthe pro 
n action 
43). 
Though 
eis entit! 
atty, 


Rat Deans were deputies of the Biſhop dif 
necked round his dioceſe, to inſpe& the condus 
of the Parochial Clergy, to enquire into and ꝶ 
port dilapidations ; they ſtill make their retun 


where they had been diſuſed, uſefully and effec 
tually reſtored in late years, in ſome inſtances, by 
venerable Prelates now living. (14) 


RECTORS. 


Rector is the Parſon, perſona ; he is one tha 


chial church. 

He 1s called Parſon, TOES” by his bs th 
Church an inviſible body is repreſented. 
He is in himſelf a body corporate, in ordert 


ſucceſſion. 
(15) Tf th 
e church y 
ud pets cor} 
d foil of th 
ar, Wat 
We, Vicar v 


my recollection, granted licences and endeayoured to a 


the ſuperior power of the then Archbiſhop of Dublin. 

(14) Particularly by a moſt active friend to the churd 
the Archbiſhop of Caſhell, in whoſe dioceſe the numd 
of new churches forms a ſtriking proof of his abundu 


Vol, II. 


care. 
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He has in himſelf during his life the freehold 
f the parſonage houſe, glebe, tythes, and other 
ues; unleſs they be, as they ſometimes are, ap- 
ropriated, i. e. the benefice perpetually annexed 
o ſome ſpiritual Pry either ſole or ,ag- 


ſhop dif 
conduq 
o and te 
I returr 
dingdom 
nd effec 
ances, by 


rrepate, 

He hath for the benefit 4 the Church a qua- 
fed inheritance; but as to his ſucceſſors, only 
eſtate for life. 


he church yard 1s ſufficient. 

The Rector only can grant licence for burials 
min the church 3, but the pariſhioners have a 
pht to bury in the church yard. He is entitled 
othe profits of the church yard, and may bring 
n action for breaking into it, and may demiſe 
45). 

Though admitted on a wrongful ncolantation, 
is entitled to his tythes, for he is Parſon de 
ao, 


one that 
à paro 


erſon thi 


order ti 
Yerpetuc 


(15) If there be a Vicarage endowed, guere is not 
ie church yard in the Vicar? It is he that is inducted, 
ud gets corporeal or actual poſſeſſion, and the freehold 
d foil of the body of the church is for that reaſon in the 
car. Watſon, p. 304. The point occurred in a late 
ile, Vicar v. Pariſhioners of St. Andrew 8. Dublin. 


ared to 1 
preſſed 0 
Dublin. 
he churci 
he numbe 
; abundal 
wor. II. O o VICARS. 


A Rectory cannot ſubſiſt without land, but 
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bend, and to have ſerved the Cures by Vier 
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the Biſh: 
carages | 
directed 


VICARS 


The Vicar was forntibrly an otktisting temps 


rary Miniſter, like our preſent Curate. cap. 6. 
The origin of Vicarages endowed, and 1 kltute 3 
priations was as follows: 1 ſecular 
Tythes were parochial in the Saxon times bone, ar 
The Normans began arbitrary conſecrations onorable 
them, and gave to the Monks the Faden FR (uficient 
pariſhes. | Ordinary 
The Monks inſtead of preſenting ſeem firſt t Theſe 
have ſerved the Cures themſelves. (cription, 
Secondly, Then to have IVE them by Cu eads on 
rates with ſalaries. trthes arc 
Thirdly, To have preſented perſons from who | At the 
they received penſions. ended hai 
Fourthly, Not to have preſented at all, he gran 
reſerved, that is appropriated (16) the profits oil Tbere 


themſelves in general or to ſome particular bes wi 
Curacies! 
rates, It 
« late y. 
(17) and t 
mdowme! 
the incur 


giving them part of the tythes ; but as it wa 
very uncertain how much they were to hare 
and their portions conſtantly encroached upon 


(16) The difference between appropriations and impti 
priations is, that the latter are ſuch as are, though inf 
Properly, in the hands of Laymen. Vide 1 Black | 
386. 


17) See 
the late Pri 


th 


PN wy 


te Biſhops were forced to inſiſt upon theſe Vi- 
arages being endowed, and were indeed expreſsly 
directed to do ſo by the Engliſh ſtat. 15 Ric. II. 
cap, ö. and 4 Hen. IV. chap. 12.—Which laſt 
tute alſo ordained, that the Vicar ſhould be 
4 ſecular perſon, not a member of any religious 
joſe, and ſhould be Vicar perpetual and not re- 
movable at the caprice of the Monaſtery, and alſo 
ſuficiently endowed at the diſcretion of the 
Ordinary. 

Theſe endowments depend on grant or pre- 
(cription, What they are is uncertain, and de- 
reads on proof of cuſtoms, In general the ſmall 
trthes are the Vicar's. 

At the reformation appropriations would have 
ended had not ſtatutes veſted them in the King, 
o granted them out to private impropriators. 
There ſtill remained certain appropriate pa- 
Fries without Vicarages endowed or perpetual 


onage o 
m firſt t 
by Cu- 
m who | 
all, but 


profits te 
ular Pre 


y Vien uncies in them, but ſerved by ſtipendiary Cu- 

as it nes. It has been the ſtudy of the Legiſlature 

to dae late years, to erect in theſe chapels of eaſe, 

ed upon) and to make them perpetual cures, capable of 

adonment. The Curates are nominated by 

nd impate incumbent or impropriator, who give them 
hough inf | 

Black ) See 11 and 12 Geo. III. ch. 49. acts introduced by 

be late Primate. 
th O 0 2 ſalaries, 
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ſalaries, unleſs they chooſe to endow. Tythe 
ſtill belong to incumbent, who, though à Ly. 
man, has cure of fouls, unleſs. he be literally u 
appropriator, ſuch as the Prebend of a Cathe 


perfor med, yet they have cure of ſouls, and it 
quire a faculty. IQ? 


dral having a ſinecure, but reſidents within lil Tie 

diſtrict of the chapel do not contribute to thi er 

repairs, of the mother church, being exempt propr: 

by the act 11 and 12 G. III. ch. 16. Ii, Wil 

| | menſam 1 
SINECURES. Zh 

law to 

Monaſteries, by parting with the appropriat parſon ; 

to individuals, created and gave origin to fn bencfice 

. cures; which are defined, preferments not haviq porary C 
N locally the cure of ſouls. When 
1 Another ſpecies of ſinecures aroſe 25 Re charge o 
ll tors appointing a Deputy or Vicar, and giving taken ca 
þ him a ſhare of the tythes, whereby he ſuppoleli they no! 
* himſelf to have got rid of the cure of ſouls. Mili themſely 
| . bes perſons t 
il NONCURES. the cure. 
il | rs ua; t 
5 Noncures are where there are churches e the A 
ö | ruins, ſo called becauſe no divine ſervice is thy the lie 


f [+ CURAT As to 
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Tythes 4 1604 
h'a La. 5 SOA 3 2 2 
terally PERPETUAL. | 
a Cathe | 


The origin of : perpetual curacies was this ; 
Renefices when given to monaſteries were either 
ypropriated to their uſe, in proprios uſus, or grant- 
ed by way of union, pleno jure, that is, given ad 
nenſam monachorum, and annexed to their table. 
ſn the former caſe the monaſtery was forced by 
ay to appoint a Vicar, who was to be a ſecular 


ropriating 
n to fine 
ot having 


benefice by one of themſelves ſent out as a tem- 
porary Curate as occaſion required. 

When religious houſes were diſſolved, and the 
charge of providing for ſuch Cures as had been 
taken care of by them transferred to lay perſons, 
they not being capable of ſerving them by 
themſelves, were obliged to nominate particular 
perſons to the Ordinary, for his licence to ſerve 
the cure, By this means the Curate became per- 
ena; that is, was not removable at the pleaſure 
of the Appropriator, nor without due revocation 
the licence of the Ordinary. 


CURATES. 


om Rec 
ad givin 
ſuppole 
ſouls, 


irches | 
e is the! 
„ and if 


TEMPORARY ASSISTANT. 


[RATE A: to Temporary Curates the ſubſtitutes of 


beneficed 


zarſon ; but in the latter, the Monks ſerved the 


une — we 
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beneficed incumbents, few legal obſervations ca i 
be made. They as well as perpetual, ought 1 ſumms 
be licenced to preach by the dioceſan ; this i; * l 
enjoined by the Canons, and was the law befor from a. 
the Canons were made. If ſuch licenſe be n. in Ma 
fuſed without juſt reaſon, a mandamus will le pay 
to the Biſhop (18). But the granting it is di _ 
cretionary in the King's Bench, the Judges of . 0 
which have refuſed it where there were ty 0 a 
claimants of the ſame perpetual curacy, becauſ % | 
each might have had quare impedit. If Rectot keg 
gives a title to the Curate, he cannot remote 
him at pleaſure, (19) and the Curate can mains 
tain aſſumpſit for his ſtipend. | 1 Led 
Curates may be removed by a ſucceeding u. Church 
cumbent, becauſe he never applied to have hb chief! 
licenced. Cowper, 437, 445. oreache 
The Rector may alſo remove them, ſaying 0 countr 
will ſerve the Cure himſelf ; but in this caſe thc "SM 
Biſhop may for good cauſe, refuſe to withdras iwplic 
the licence. among 
(18) So ſays Woodeſon, quoting Lord Raymond, cannot 
1206, but the caſe in L. Ray, is about a donative, not from th 
a curacy; and the words are, F a Biſhop, ſince the at Is only 
uniformity, deny a licence to a * 2050 is fit to preach, | perſon, 
mandamus will go. * * 
(ig) Sce the remarkable caſe of Martin v. Hind. co J Gould 1 


per, 437. Ordaining on title ſupplies the place of at 
expreſs licence. Ibid. | 
mY Biſhop 
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Biſhop for cauſe may withdraw Curate's licence 


tions can ummarily ; if he did it without cauſe, I appre- 
0 zend mandamus would lie to reſtore. I argue 
3 Wis ys 


fom analogy, not authority, It is made a gquere 

in Martin v. Hind. 

A Curates ought to be properly qualified. Their 
qualifications are ſet forth in Watſon, p- 235, 


fol. edit. 
The payment of Curate's ſalary 3 is provided by 


V before 
e be re. 
will le 
it is dif. 
dges of 


37" * 66. I. ch. 13. and 1 Geo. II. ch, 22. See alſo 
becauſe M its, ; | 1 
Rector 1 

er LE CTU 

n main- 8 | 
TT Lecturers are aſſiſtants to the Rectors of 
ding i. i Churches, generally choſen by the Veſtry or 
nave Ty Chief inhabitants, and are uſually the afternoon 
5 preachers ; they are much leſs frequent in this 
” country than in England. In London they are 
ale the 


numerous. The evening lecture at Werburgh's 
upplied by one of the Fellows of the College, is 
among the moſt remarkable in Dublin. A man 
cannot properly be a lecturer without a licence 
from the Biſhop or Archbiſhop ; but their power 
s only as to the qualification and fitneſs of the 
perſon, and not as to the right of the le&ure- 
ſhip. The Iriſh Canons require that lecturers 
| ould be licenced, which is alſo made neceſſary 


by 


ithdrav 


aymond, 
tive, not 
the aft if 
o preach, | 


4. Cow- 


ce of an 


Biſhop 
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and inflicts three months impriſonment | mien 
| rg during CN wy 


the Church or Church-yard) nor are they a cor 
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by Iriſh ſtatute, 17 and 18 Ch. ch. 6. and the 
ſame ſtatute requires their affent to the 39 articky, 
and'to 'the common prayer on pain of diſability, 


oration 
ke by 
pariſh fc 
feoffec 
hurch-v 
ralte the 
alled to 
eſſors, v 


CHURCH WAR D ENS 


'T hey a are the guardians or keepers of the 3 
and repreſentatives of the body of the pariſh, by 
the Canon Law and the old Law of theſe realms; 
they are appointed one by the miniſter, the other 
by the pariſhioners, unleſs cuſtom ſupercedes the 
rule, for eſtabliſhed cuſtom will prevail over it; 
it they be not elected by the perſons thus aufbo- 
riſed, the appointment will lapſe to the Biſhop. 

They are fo far incorporated by the law as t 
be able to ſue for the goods of the church, to 
have a property in them, and to purchaſe good 
for the uſe of the parifh ; but they cannot dif 
pofe of them without the conſent” of the pariſh, 
and licence of the Ordinary (20); and they hare 
no intereſt in the lands, or other real property (a 


(21) By 
thin a 1 
ſeliver up 
ducceſſo 
pr and 22 
biſhops to 
heir prede 
dey themſe 
Tricks w 
urchwar 
terefore b 
Irovided th 
Mcers and 
er electi 
If incumb1 
ence of th 


| 15 5 | Wet lipned | 
(20) Of the former, becauſe they are the goods of the tue the _ 


pariſh; of the latter, becauſe they appertain to holy on. 
things, of which the Ordinary had the care, 


Vol. II 
poration b 
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ation in ſuch ſort as to purchaſe lands, or 


rides ke by grant, and therefore lands given to the 

i m for the uſe of the Church muſt be veſted 

caſe o feofſees in truſt, and not be given to the 

1 hurch-wardens and their ſucceſſors. If they 
aſte the goods of the Church they may be 
led to an account in an action by their ſuc- 

057 ſors, when removed, but not before (21), 

church ; Pariſh 

riſh, by | | 

realms; (2) By the 87th Canon, at the end of the year or 

1e other thin a month after, they muſt give an account, and 

des the er up goods to the Pariſhioners, | 

ducceſſors frequently neglected to ſue, therefore by 
ef u and 22 Geo, III. Iriſh. ch. 52. power is given to 


er predeceſſors had fully accounted with them, tho? 
ey themſelves had neglected to ſue thoſe predeceſſors, 
Tricks were alſo frequently yſed to avoid the office of 
urchwarden, by neglecting to take the neceſſary oaths; 
terefore by ſtat. 23 and 24 Geo. III. ch. 49. it was 
rorided that Churchwardens ſhould be deemed legal 
wers and made accountable after ſix weeks entry of 
er election in the veſtry book. And this entry ſigned 
jj incumbent and three pariſhioners is concluſive evi- 
ence of the election againſt the Churchwarden, though 


ate the oath, there was no remedy but by excommuni- 
ation, | 


Vox. II. P'p | The 


biſhops to ſue the ſucceeding Churchwardens, as if 


Kt ügned by himſelf. Before this act, if he refuſed to 


, 
— 8 


perſons are exempted, and by 6 Geo. I. in Ireland, d 
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jdents, 
on pr 


PARISH CLERKS. 


Pariſh Clerks were formerly real (le, The) 
They are temporal idee, to be deprived only by fits of 
thoſe who appointed them. Spiritual cu de roc 
cannot deprive them, but may puniſh for enom ble lu 
ties. On application for a Mandamus, K. B. yl Statu 
determine on the merits of the deprivation. complai 

They are choſen by Parſon or Vicar, uni kried, 
otherwiſe by cuſtom, and if no choice within m * 
days from the vacancy, Biſhop appoints. their fai 

They ſhould be of 20 years of age, of hotel ſand aft 
converſation, ſufficient for reading writing al Church- 

_ ſinging, and ſpeaking IJriſi where many If and the 
The exemptions from ſerving the office of Churd 
warden partly depend on privileges annexed to the u 

ture of certain ſituations, ſuch as Peers, Clergyma The 6 


Members of the Houſe of Commons; partly on ftatatt 
Thus by 6 Wm. HI. ch. 4. in England, certain medi 


longing | 
Oftarins : 


ſenting teachers are exempted and all difſenters may 1 (22) Th 
point deputies. to be nec 
The duties of Clurchwardens are well ſummed I edted by 
by Oughton in a note to tit. 151. They depend patlhW{lplace, b 
on the Common Law, partly on the Canon, partly 0 lad in Pea! 
acts of Parliament. They continue in office but d (23)7 G 
year, but may be re-eleQed, as the junior by culo). They 


often is. l they negl 


(dent! 
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:lents, and muſt perform their duties in their 
een proper perſon (22). | 
They were originally ſupported with the pro- 
kts of the holy water and called aquæ Bajuli; in 
the room of this the Canons allowed a reaſon- 
idle ſum payable by the pariſhioners, 
Statutes ſubſequently made ſuffered them to 


u . Clerk 
ed only by 
al Cour 
Ir enorm 


K. B. wi 


ion” complain to two Juſtices if their ſalary was not 
ar, ul lied, obliged the pariſh to aſſeſs and applot it 
within from a ſum of five pounds to twenty, and on 


their failure firſt empowered Juſtices to applot, 


x m—_——o and afterwards enabled the Clerk to ſue the 

riting ul Church-wardens for the ſum uſually granted (23) 

y Ii and the Church wardens to fue the pariſh. 

of Churd S'E XI NS, 

d to the u | 

Clergyna The Sacriſta or keeper of the holy things be- 

on ſtatute nzing to divine worſhip was the ſame with the 

ain meier; he is appointed by the Miniſter or 

reland, d | oy 

ers may n (22) They are uſually licenced, but licence ſaid not 
to be neceſſary in Peak and Bourne, Strange 142. If 

fummed I eected by cuſtom by the Pariſhioners, they only can 

pend pan lpace, but Biſhops may excommunicate, Strange 115. 

„ party ld in Peak and Bourne, that they can make a deputy. 

ce but 0l (23) 7 G. II. ch. 5.—23 G. II. ch. 12—25 G. HI. ch. 

by cue. They could by the 23 G. II. ſue the Churchwardens 
l they neglected to raiſe the money applotted. 

Aident P:Þ 2 others 
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others (24) according to the cuſtom, and tho - 
who appointed him may remove him at pleaſun 


but if the cuſtom has been that he ſhould 8 if 
have it for life, a Mandamus lies to reſtore hin may ſur 
Women may be Sextons, and may vote at the . t 
election of them, becauſe the office doth not con. imed 
cern the public (25). je poſſe 
Having before obſerved that orders of per Paz if 
ſons in Eccleſiaſtical Law may mean either orden mi 
in the Eccleſiaſtical State, or orders in the _ 
Church of Chriſt, and having treated of the 
diſtinctions 1n both theſe lights, I now proceed 
to diſcuſs the manner in which perſons arrive at On tl 
theſe orders; I ſhall firſt confider how the faction this, « 
orders are attained, viz. by Conſecration and 0. 
dination, and afterwards how perſons become P. (26) T1 
lates, Rectors, and Vicars, in Eccleſiaſtical Pol. whom 
ty connected with the civil ſtate. C = 
The orders in the Church of Chriſt are tho Won, 
of Biſhops, Prieſts and Deacons. Biſhops be retzment 
come ſo by Conſecration, Priefts and Deacon ak cere 
by Ordination. of the Cl 
(24) Not many years ſince there was a great conteſt u 27) Bu 
the pariſh of St. Anne, Dublin, on this ſubjeR between "ci all f 
the Miniſter and Pariſhioners. (28) T 
(25) Olave v. Ingram, Strange 1114. Women bet“ time 


held more important offices. A lady was returning 0- 
ficer at Ayleſbury, ibid, | 
CON. 
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CONSECRATION. 


The forms of Conſecration are well known (26). 
rde effects of Conſecration are that the Biſhop 


ore hin, may ſue for his temporalities which he cannot 
te at te deore though elected or appointed and con- 
not o grmed (27), and the dignities or benefices which 


he poſſeſſed become not void 'till after conſecra- 
ton; if tranſlated he is not conſecrated again but 
Iconfrmed, and his former Biſhoprick does not 
become void 'till after confirmation (28). 


of per- 
er orden 
in the 
of these 
7 Proceed 
arrive at 
he ſacred 


ORDINATION. 


On the laſt head there was little to obſerve ; 
on this, queſtions more frequently ariſe. The firſt 


and 0r- | 
me Pre. (26) The myfterious meanings annexed to parts of 
ical Pol ths form in the Romiſh Church, perhaps are not ſo 


well known. The ring was a token of his marriage 
vith the Church, the mitre as a helmet of ſtrength and 
chation, his head being armed with the horns of both 
Teſtaments, his gloves as a token of clean hands; but 
theſe ceremonies as not ſavouring of the ſimplicity 
& the Chriſtian Religion are rejected by Proteſtants. 

(27) But election and confirmation enable him to ex- 
"ſe all ſpiritual juriſdiction. | | 
(28) Therefore a commendam before conſecration 
(ones time enough. 


are thoſe 
hops be- 
Deacons 


conteſt in 
A between 


"men haue 
urning ol. 


thing 
CON. 
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thing to be conſidered as to Ordination, IS the The 
proper period for holding it, which by the Can Ms, anc 
Law and our own Canons was to be at ſtated ting {iſſti's ex 
but now is done as the Biſhop may pleaſe upon Wt of 
any Sunday or Holiday, though the Rubric {cen bnd an) 
to diſpenſe with the rule only on urgent oc. Wa) bef 
ons (29). were ex 
The next conſideration is the age of the pe. By t! 
ſon to be ordained which ſhould be 23 for a Der adaine 
con, 24 for a Prieſt [30]. cept he 
oo "8's 


(29) Times for Ordination. By the Canon Law the ego only b 
lar times were the Ember weeks, and the Sunday befor in Ireland 
Paſſion Sunday. The Pope alone had this power on con-: ; fed b 


mon Sundays and Holidays. Two orders could not be giz js by the 
on the ſame Sunday. Perſons ordaining at wrong tins WW: of par 
ſuſpended. Our 29th Canon requires it to be on Sut- preſented 
days after the Ember weeks, in public Church, in tin MW:rzinſ; : 
of Divine Service, in the preſence of the Archbilho her from 
Dean, and Prebendaries, or four other grave perſouwMWment, bec 
being Maſters of Arts, and no perſon to be made De d, 35t 
con and Preſbyter the ſame day. | (31) A 
(30) Age for Ordination. —Twenty-five age of a Dew l 
con by the Canon Law, 23 by the Council of Trent br the Þ 
By Engliſh ſtatute 3 and 5 Edw. VI. for a Deacon ae perſo 
By the Preface of our form of Ordination confirmed bf nd whetl 


the act of uniformity, 23 for a Deacon. By the Le. 
gliſh ſtatute 13 Eliz. ch. 12. 24 for a Prieſt, but this 


[0 
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The party if of ſufficient age mult be examin- 


2 zd, and not ordained unleſs found ſufficient, and 
ted time, this examination by the Canon Law always was 
eaſe upon be office of the Archdeacan where the Biſhop 
bric ſees bad any impediment, and was to begin the 4th 
wt oc; Wa) before the Ordination, and the Candidates 
were examined three whole days [31]. 
f the per By the 31ſt Canon Iriſh, No perſon is to be 
or a De WW ordained (not of the Biſhop's own dioceſe) ex- 
cept he be a Graduate of ſome Univerſity in the 
e king's dominions, or except he bring /etters di- 
w the reg · WW only by our rubric and Canons here. So that in fact, 
1day before in Ireland, I conceive the age neither of Prieſt or Deacon 


rer on con- 
ot be gien 
Tong time 
e on Sa. 
h, in tine 
\ rchbiſhop, 
we perſon 


is fixed by Statute, though Bol. ſpeaks as if it were, but it 
b by the rubric, (which rubric certainly is confirmed by 


preſented to a pariſh before legal age may be libelled 
inſt ; a Deacon not to be made Prieſt till the end of a 
year from taking Deacons orders. Orders are not a ſacra- 
ment, becauſe they have not any viſible 6gn ordained of 


made Der Cod, 2 5th article. 

(31) As to this examination, Lyndwood refers to the 
of a Der anon Law, requiring that the Prieſts who examine 
| of Tren. | 


for the Biſhop ſhould examine the /ife, age, and title of 


e de perſon to be ordained, where educated, how learned, 
_ k; ad whether inſtructed in God's Law. ; 
FEY ö 
but thi miſery 


10 


& of parliament,) and by the Canons, vid. Canon 31. If 
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miſſory (32) from the Biſhop of whoſe diocet 
he is, or at the leaſt, except he be able 9 


give an account of his faith in Latin, and tg 
confirm the ſame by teſtimonies out of the Ho 
Scriptures. And except moreover he exhibi 
letters teſtimonial, or an authentic certificate 
of his life and converſation, under the ſeal d 
ſome college, or of 3 or 4 grave miniſters, with 
the ſubſcription and teſtimony of other credibl 
perſons who have known his life and behaviour 
for three years before. Examination is further en. 


forced by the 32d Canon, and the penalty on 


perſons ordaining thoſe who are not ſo qualified 
and examined 1s ſuſpenſion from making either 


Prieſts or Deacons, for the ſpace of two year; 


By the Canon Law, they were interdicted fron 
doing ſo for ever, and every perſon to be ordain 


(32) LETTERS DIMISSORY. 


The Archbiſhop, as Archbiſhop, cannot grant lette 
dimiſſory, nor the Archdeacon or Official Vicar Gel 
neral may, if the Biſhop be in parts remote. Perlom 
to whom they are granted ſhoyld be born in the diveek 
promoted in it, and reſident in it. Letters dimifor 
may be granted at once ad omnes ordines, and directe 
to any Biſhop. In England, Fellows of New Collp 
Oxford—St. Mary's Winton,—and King's College Cat 


bridge, want no letters dimiſſory. 


ed mu 
firſt C. 
article: 

The 
quires 
Biſhop 
1noral 
have { 

The 
title of 
want C 
bring { 
ed in 
away tl 
hon, a 
an act! 
daining 


Havi 


perſons 
Jof the | 


(43) J 


«tion lit 
and orde 
which if 
the ſanct: 
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oints ou 
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e diocee z muſt in Ireland declare his conſent to the four 
able o erg Canons, as he does in e to 188 39 
„ and t9 articles, or part of them. 
the Hoh The Engliſh ſtatute 1 3 Eliz. ch. 12. only re- 
> Exhibit quires a certificate from perſons known to the 
certificate Biſhop to be of ſound religion, and excuſes an 
1e ſeal d jgnorance of the Latin tongue, if the perſon 
ers, with are ſpecial gift or ability to be a Preacher. 
r Credibl The perſon to be ordained muſt ſhew ſome 
pehayiour tile or nomination, that he may not through 
arther en. N ..::t of proviſion be tempted from diſtreſs to 
enalty on bring ſcandal upon the Church. This 1s requir- 
 qualifed ed in Ireland by the goth Canon which took 
ing either way the title of patrimonium ſuum, and of a pen- 
Wo years, fon, and for known abilities. I have known 
Cted from an action commenced againſt a Biſhop for or- 
Je Ofdain- laning without a title (33). 
Having now ſpoken of the manner in which 
perſons obtain ſacred orders, I proceed to treat 
rant letter the mode by which they are inveſted and en- 
3 (33) But it being merely by the Canons, I think no 
Fre Joc n «tion lies, but only citation m the Biſhop's Court, 
. and order from thence, to maintain him till preferred, 
7 rhich if diſobeyed, the Canon operates, but what can be 
uw Colex the ſanction if the citation be nt the Bihop's N 
lege m_ Bol. p. 200. mentions 1t to have been in one in- 


tance, In Ireland clearly no action hes, for the Canon 
points out a ſpecific penalty, viz. ſuſpenſion from the 
euer of ordaining for one year. 


Vo 4. . ISS © dowed 


2 aer. * — — . n * bas 


—— I 


: 
. 3 
* 
i 
# 
} 
» 3 
Xx" 
12. 
TH 
1 
1 5 
+; 
4. 
45 
3k 
£2 
15% 
» i 
"2" 


234 ECCELESIAS FECAL 


f 
* > o _ 
. — ws m 4 — N - \ 
. . 1 r 1 
— 2 ) \ p Q - , 
— 2 - . . W's « 8 2 N . 2 ——— — — 
a ane I "i . 3 — 255 — — * i 
5 3 ERR — 5. SF” wa we . * — * — 
e ON oo oe a2; up ane ang «64S "ay watt re . _—_ 2 wag — 4 — 
— 2 - b — q _ 22 — — 2 
* * 7 * — ix 
—— — — — 4 een ay . A Y 2 Y . ——— — . e 4 o L 
” n 1 4 of 3 * 4 — 
—— _— — - > N — ts 1 — bf — 
— — — ⏑:ä 1 — — — 2 - —_ 
, 

N 
, 
1 
: 


dowed with certain ranks and degrees in Feels, reſent 
aſtical polity, or in other words the methods as int 
which they become Biſhops, Deans, Rear, This 
ö Vicars, &c. &c. viz. by election or appointment, inc: if 
donation, collation with induction, or preſents in to 
tion with inſtitution and induction. Wing . 
[l ELECTION OR APPOINTMExr. Mi.” 
| | Zlection may be of Biſhops, or of Deans d X * 
5 k other dignitaries. All Biſhops were at firſt eled. wk 
I j ed by the Laity and Clergy jointly ; theſe eled . * | 
10 ons becoming tumultuous, Princes aſſumed the 1 
N tight of confirming them, and of granting “ Fi 
ö fl veſtitures of the temporalties annexed, which 22 
11 were per annulum & baculim. This negative a 3 Inc 
the Crown made the Laity indifferent about thele 3 eh 
elections, untill at laſt the Pope contrived to ex Fang 
clude them entirely. The Pope then diſputed Wes 
with the Monarchs of Europe their right of i _ 

veſtiture, but theſe conſenting to do it pere 
trum, the Holy See was forced for a time to (35) Th 
my. 1, (0 


linquiſh its pretenſions. The conceſſions 
King John in England, again reſtored to tief 
Clergy an entire and uncontrolled freedom 
election both of Abbots and Biſhops, till at ths 
reformation, the confirmation of the King wi 
" again made neceſſary by Statute [34] and tix 


done) 
' certo m 
« Per; 
tractatu 
' Vium re 
' praſenti 


(34) 25 Hen. VIII. ch. 20 


preſent 


MVSEVM 
BRITANNICVM 
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neſent mode of election on a Conge d'Elire 


ethods in as introduced. 
Rector This mode of Election then being mere form, 
ointment, ace if the Kings letter miſſive naming the per- 


uon to be elected were diſobeyed, either the 
Wing would nominate, or the electors would in- 
ur the penalties of a Premunirs, and the Biſhop- 
rcks of the new foundation being donative, and 
ll Iriſh Biſhopricks being ſo by 2 Eliz. chap, 4. 


Preſents 


NT, 


Deans c SY 
6 rt led. Irin, and all Deaneries in Ireland except two, 
eſe elech t may ſeem of little uſe to enquire into the Cano- 


ia mode of elections, but the election on the 
ge d Elire proceeding ſeemingiy from begining 
o end without any reſtraint from the letters miſ- 
re, and Dignitaries in chapters being {till ſome- 
mes elected, and the rules of the Canon Law 
ending to throw great light upon elections in 


olleges, J have in a note ſubjoined ſome ob- 
W-rvations thereon (35 


[umed the 
nting th 
d, which 
2pative 0 
out thele 
red to ex 
1 diſputed 
ght of 1 
it per ſet 
ime to re 
effions 0 


Biſhops 


(25) There were three kinds of Election by the Canon 
v. 1. “Her Compromiſſum celebratur electio cum plures 


d to thl ' done; viri eliguntur, in quos omnium vice eligendi 
-edom du ee modo facultas & poteſtas transfunditur. 2ndo. 
til at th Fer inſpirationem, cum electores nullo precedente 


' trackatu, quaſi divini ſpiritus impulſu ſimul omnes in 
mum repente conſentiunt. 3d. Per Scrutinium, cum 
( . G * 1 * 

Melentibus omnibus qui debent & volunt & poſſunt 


Q q 2 * commode 


King wi 
] and ths 


preſent 
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Biſhops and Deans therefore in Ireland, and og unted 


the new foundation in England, are dire&ly . i are! 
* Ported 

« commode intereſſe, tres de Collegio fide digni afh. place of 
c“ mantur qui ſecrete & figillatim vota cunctorum dil need ne 
« gentur exquirant, & demum in ſcripturam redaQ This 
« publicent. Quo facto, collatione habita, is demun that whe 
& cenſetur electus, in quem omnes vel 1 & fan (ubjct 
« pars Capituli conſentit.” teen rel 
Theſe modes of Election are directed in the yl ſolution, 
Chapter of the firſt book of the Decretals of Pe itions h. 
Gregory and ſixth title publiſhed 450 years fince, ui inerpret 
faid there to be introduced propter | diverſas elictinu thods of 
formas which had antecedently prevailed, and the M babilities 
mode per ſcrutinium is evidently the prototype of the long elts 
uſual modes of election in our Cathedral Churches ur mo! 
in many Colleges, and particularly of Fellows and Schi which fi 
lars in the College of Dublin, the addition of ging renious ! 
| the votes mu! & fimel, being found the latter in the Thus! 
ſame title of the Decretals, cap. 58. where it is fn barine 
Publicato ſenitinio variare nequeunt electores, the former u Dublin, | 
the Gloſſes on the Canon Law, which ſay, A nt a ma; 
liant finguli et non Collegialiter, non valet, which m ntance, 
was particularly inſiſted on in the famous caſe of Candidate 
Dean and Chapter of Ferns relative to the validity f: fourth, 
leaſe in Sir John Davis's Reports, in which caſe it v opted b 
determined that to make the acts of the Dean ai! find the 
Chapter good, they mult be capitularly aſſembled in ode firſt b 
place, and that a conſent given by the members in ſer n Scxto | 
places and at ſeveral times will not do, though 04 0, 


Place 
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ited by the Crown, by Letters Patent, and 
ſo are Prebendaries in many places, as at Wind- 
ſor, 


d, and 00 
rectly he 


Ported 


digni afy. place of aſſemblage need not be the Chapter-houſe, nor 
torum dil. ed need the whole Chapter be preſent. 
am redach This being the caſe, I cannot but think with Dr. Burn, 


is demun at where ſtatutes are doubtful or undetermined on this 


or & fai ſubject, the mode in which the difficulty in queſtion has 
deen reſolved by the Canon Law is the true key to its 
lution, and in ſome late moſt able and learned diſqui- 
ſtions has not been ſufficiently attended to. If modern 
interpretations differ from the known and ancient me- 
thods of explication by the Canon Law, from the pro- 
abilities ariſing from the hiſtory of the times, and from 
long eſtabliſhed practice, I am apt to think that they ſa- 


your more of genius and of that ſubtilty of conſtruction 


in the 40 
8s of Pope 
3 ſince, and 
electimu 
nd the la 
ype of the 


urches au 


s and Scho lich finds a ready and pleaſing reception with the in- 
1 of giving enious minds, than of reality. | 
itter in the Thus for inſtance I cannot accede in opinion to that 


it is fad 
e former in 
„ , conſe 
which ruls 
caſe of ti 
alidity of 1 | 
caſe it vu 
Dean aul 
bled in one 
rs in ſeven 
hough tit 
pace 


boctrine now carried into practice in the College of 
Dublin, that any majority among the Electors, though 
not a majority of the whole, prevails in the election; for 
nſtance, that if of eight electors, three vote for the firſt 
Candidate, two for another, two for a third, and one for 
z fourth, the firſt is elected, (though this conſtruction is 
xopted by Dr. Chriſtian and other able Lawyers), becauſe 
[find the Canon Law expreſsly ſaying the contrary, in 
tte firſt hook of the Decretals, tit. 6. ch. 48. and again 
n Sexto Decretaliam, lib. 1. tit. 6. cap. 23. where it is 
lad eleQio jn quem non major pars, ſed plures de Ca. 

pitulo 
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ſor and Weſtminſter, without either inſtitution 


0) 
or induction, the Iriſh Stathte 2. Eliz. andthe - 
Engliſh act 1 Edw. VI. chap. 2. (which did fy land f 
a time aboliſh the mode by Conge d Elire), i Jon, 

England reciting truly that ſuch were in reality bends 
no elections, but only colours, ſhadows, and pr. mor 
tences of elections, The Prelates and Dignitz tion te 
ries thus appointed, are afterwards enthroned cation 
inſtalled according to their degree; and und ation. 
this head of appointment may alſo be claſſed M Ind re 
minations to perpetual Curacies, ment 

| i : yt to per 
pitulo quam in quemquam alium wota direxerint, robup WW Bin 
non obtinet firmitatis, And Burn in his Eeclefaftical "a 
Law, title Cathedrals, Vol. I. p. 258. 8vo. ſays, * by th fied b 

c majority is meant the majority of the whole number ag * ; 
01 


« Electors; therefore, if there are ſeyen Electors, and tw 
ec of them chuſe one perſon, and two another, and th beſtowe 
c another; he who has three votes ſhall not be duh on, inf 
cc elected, as not being choſen by the majority of the ſpets | 
« Electors.” Where then would the appointment go v8 (36 


ſuch a caſe? By the Canon Law to the next ſuperia, Dong 
or to the Pope: by ours I think to the Founder, if te = 
has not provided for the caſe by the ſtatutes, which] : ay 
think with us he hath. _ 5 8 
The Election by the Canon Law was to be in thre Wi + T 
months, otherwiſe the right of Election lapſed to the 
ſuperior. By Engliſh ſtatute 28 Hen. VIII. (when un A V 
a Conge d'Elire), muſt be in twelve days, otherwiſe the - . : 


King may nominate. | 
Donation 


L 
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Dinations,Near of kin to appointment is Do- 
nation, and Biſhopricks were Donative in Eng- 
und from the conqueſt till the reign of King 
Jokn, but though grants of the King to Pre- 
bends without inſtitution, and Collations of 
Biſhops without preſentation, and the nomina- 
tion to perpetual Curacies without either preſen- 


W tion inſtitution or induction, all reſemble do- 


nations, they are not donations, for collations 
ind royal grants are to be followed by inſtall- 
ment or inthronization, and perſons nominated 
to perpetual Curacies muſt be licenced by. the 
Biſhop, whereas donatives are given and fully poſ- 
fſed by the ſole donation of the patron in writ- 
ing. | 

Though the Clerk, upon whom a donation is 
beltowed doth not gain poſſeſſion by preſentati- 
on, inſtitution, and induction, yet in other re- 
peſts he is to qualify himſelf like thoſe who 
0 (36), 

Donatives are within the proviſions againſt 
dmony, and where they have cure of ſouls they 


Ec likewiſe within the Statutes againſt plurali- 
ies, The Ordinary cannot viſit a donative, but 


(30) What theſe qualifications are, we ſhall ſee here- 
ter in treating of that latter and more uſual way of 
getting poſſeſſion of a benefice. | 


the 
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the Patron muſt viſit the ſame by Commiſſions 


An. 
to be appointed by him, and by conſequence : Chur 
donative is freed from procurations, and the H reſent 
cumbent, (according to Dr. Gibſon), is exemptel can be 
from attendance at viſitations; yet the Ordin WW; thc 
ry if he commits a miſdemeanor may proc cram 
againſt him by Ecclefiaſtical cenſures. months 

I proceed to the moſt uſual methods of he.{Milccrns t| 
coming a Parſon or Vicar, viz. by Preſentatin. e ne- 
Inſtitution, and Induction, where the benefice M dnary 

in the gift of ſome perſon diſtinct from the Bilbo xamin 
of the Dioceſe : by Collation (37) and Iududin, lerk | 
where it is in the gift of the Biſhop himſelf. time ti 

.. PRESENTATION 5 

Is an offering of the Clerk to the Ordinaꝶ, one ca 
and is diſtinguiſhed from Nomination which lome: 1 a 
times means the offering of a Clerk to him thy tion fe 
hath the power to preſent but has granted te oe af 
power to nominate for that time to another (38). beßore, 

Popiſh Recuſants are diſabled from preſentini:;. prel 
till they conform. In mean time right of pr. before: 
ſentation devolves to the King, 17 and 18 Ch. Il 
ch. Iriſh, 2 Ann ch. 6. Iriſh, in England to tend the 
Univerſities. | Cuardiar 

Au no an: 

(37) Collation is ſometimes compared to preſent ” f 

but it rather correſponds to inſtitution. 3 


(38) Excommunicated perſons attainted or outlawed, 
and 


L 

1miſfioner 
equenct 
id the In. 
exempted 
1e Ordim. 
y Proce 


ods of he. 
reſentatin, 
enefice ; 
the Biſhop 
Tudufin 
mſelf. 


s 


Ordinary, 
lich lone. 
him that 
anted the 
ther (38), 
preſenting 
it of pre 
18 Ch. ll 
ind to tht 


An 


reſentation, 


r outlawed, 


y I q 
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An Alien who 1s a Prieſt may be preſented to 
Church. A Deacon or even a Layman may be 
preſented, but he muſt be made a Prieſt before he 
ein be inſtituted, by the act of uniformity (39). 


BG; the ſame act a Deacon cannot conſecrate the 


Gcrament. The preſentation muſt be within fix 
months after the vacancy, but then it con- 
cerns the Patron not to wait till the ſix months 
are near expiring, becauſe if he does, the or- 
dinary may alledge, that he hath not time to 
xamine the Clerk; or if the ordinary refuſe the 
erk for inability, the patron may not have 
time to preſent anew within the ſix months. 


nnd ſo lapſe may incur. 


The general doctrine ſeems to be that the King 
only can revoke a Preſentment (40), yet it is ſaid 
common perſon may, and the real diſtinc- 
tion ſeems to be that the King alone can re- 
joke after inſtitution, but a common perſon may 
before, and a common perſon may certainly vary 
lis preſentation, that is, after one preſented, and 
betore admiſſion, preſent another. But this pow- 


nd the King preſents for that turn not the patron : 


F Guardian by nurture, or by ſocage of a manor where- 


wo an advowſon is appendant cannot preſent. 
(39) 17 and 18 Ch. II. ch. 6. Iriſh. 
(40) Zatch 191. 


Yor, II. R. 7 er 


1 
'q 
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er of varying belongs to Lay perſons only, uu tric © 
not to Eccleſiaſtical, becauſe they are ſuppoſeq{Micienc 


in Law to be competent judges of fitneſs ; fu, rau 


merly a common perſon might preſent by P Bilhop 
but then the Patron muſt declare it in preſeng vor th 
of the Biſhop ; if in writing, it is no deed, byMiWth: Co 
in the nature of a letter miſhve to the Biſhop, examir 
A Corporation aggregate muſt preſent unde 

their common ſeal, and ſince the Statute of fraud INS 
all preſentations muſt be in writing. If a Cu. 

poration in preſenting miſtake the name of thei Inti 


: foundation, the preſentation is void, = He: 


The Clerk may be refuſed if the Patron be er pref 
communicated, or the Clerk himſelf an ui ordaine 
perſon, either from want of ability in learning came p 
or honeſty of converſation. If the perſon pon of + 
ſented be a baſtard and not diſpenſed with (41) Inſt; 
outlawed, excommunicate, a layman (42), ut ritual x 
der age, a man of ill life or converſation, a heœ cure of 
tic, ſchiſmatic, alien, the Biſhop may refuſe ; bu ne cha 
on Q. Imp. brought, he muſt ſhew the cauleo The 


his refuſal ſpecially and directly, and even thoughMc:ths h 


the matter be of a ſpiritual nature, it ſhall d tt 


(41) This is not thought of in modern times. 
(42) Formerly it was thought that if a layman wes (43) © 
inſtituted by ſome fraud on the Biſhop, acts done I (44) 1 
him were good, ces or pa 
taech 


only, u ured by = Jury, but in caſe of refuſal for infuf- 
> ſuppoſes A fciency in learning it hath been adjudged that in 
neſs ; fu lrabura minus ſufficiens is a good plea, and the 
by Pan Biſhop need not ſet forth the kind of learning, 
1 preſence i ror the degree in which he 1s deficient (43), but 
deed, bude Court may write to the Metropolitan to re- 
ie Biſhop, examine him, and his certificate 1s final. 

ent unde | 


e of fraud; 
If a Cor 
ne of thei 


INSTITUTION AND COLLATION, 


Inſtitution was not practiſed before the reign 
of Henry the II. The patron indeed was uſed 
to preſent his appointee if then a layman to be 
ordained, but if he was already in orders, he be- 
came poſſeſſed of the living by the mere donati- 
on of the Patron, 

Inſtitution is a kind of inveſtiture of the ſpi- 
ritual part of the benefice, for by inſtitution the 
cure of the ſouls of the pariſh is committed to 


ron be er. 
f an unfit 
1 learning, 
erſon pre. 
with (41), 


(42), ut 
n, à here 


fuſe ; bu ne charge of the Clerk. 
e cauſe o The mode of inſtitution is this; the proper 
en though ths having been taken and ſubſcriptions made, 


t ſhall e the perſon to be inſtituted kneels down be- 


fore 


es, 
ayman we (43) See ſtat. 9. Edw. II. ſt. ch. 13. 

Qs done i (44) Theſe ſubſcriptions are in England to the 39 Arti- 

| (ez or part of them, in Ireland to the four firſt Canons, for 

tical 1 —— 
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fore the Ordinary, who pronounces the word; 


Tl 
of inſtitution out of a written inſtrument dam may 
before hand for that purpoſe with the ſeal Epi. {or Or 
copal appendant, which the Clerk during the ber co 
ceremony is to hold in his hand. The letters q ſwera 
inſtrument of inſtitution are then given to r Regil 
Clergyman, and are allo regiſtered. torart 

| | The cery. 

1 Th. 
it is obſervable that in Ireland it is not neceſſary, either ſtituti 
at ordination, inſtitution, or taking degrees in College, this, 
to ſubſcribe the 39 Articles or any of them, about which 
ſubſcription there has been ſo much controverſy in Ir. (reſped 
land; and I cannot help obſerving here that with fone = 
analogy the teſt act ſo often vainly attempted to be re Qalled 
pealed in England, and ſo ſtrongly ſupported in Item em . 
by her moſt celebrated fon Dean Swift, was a few year] promiſe 
ſince repealed in Ireland ſubfilentio, with probably ſeme unent 
the knowledge of 500 perſons in England. I ſpeak u and. 
extraordinary facts, I am not giving any opinion. juro ql 

The oaths required at inſtitution, beſides thoſe d epiſcop 
allegiance and ſupremacy, are thoſe of fimony, canon. neſtis, { 
cal obedience, and if it be a vicarage, of reſidence, 2 Whit 
follows: | of the 

1ſt. The oath of Simony.—I do ſwear that I han nifi for 
made no ſimoniacal payment, contract or promiſe direc ,.... - 
or indirectly by myſelf or by any other to my Knowledge 3. JI 
or with my conſent to any perſon or perſons whatſoene) A. B. 
for or concerning the procuring and obtaining of thi diſpenſa 


eccleſiaſtical dignity place, preferment, office or living 
| | treeſpectieſ 


he word; 
ent drayn 
ſeal Epi. 
uring the 
letters or 
en to the 


The 


Tary, either 
in Colleges 
bout which 
rerſy in lr. 
t with ſome 
ed to be re 
| in Ireland 


a few year] 


bably ſcarce 
I ſpeak d 


uon. 


es thoſe « 
ny, canon 
eſidence, 4 


hat I har 
niſe direct 
knowledge] 
whatſoert, 
ning of this 
ge or living 
reſpective! 


of the Canon Law 
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The Biſhop need not inſtitute in perſon, he 
may give a fiat to his Vicar General, Chancel- 
or or Commiſfary to do it. and if the Chancel- 
lor commit any irregularity, the Biſhop is an- 
frerable, If Regiſters are negligent in keeping 
Repiſtry of inſtitution, Patrons may have Cer- 
trari to the Biſhop to certify them into Chan- 
cery. | | 

There is no manner of difference between i Ins 
ſitution and Collation as to the action itſelf but 
this, that the Biſhop doth not preſent to ſuch 


C (reſpectively and particularly naming the ſame where- 


unto he is to be admitted, inſtituted, collated, in- 


ſaled or confirmed) nor will at any time hereafter per- 


form or ſatisfy any ſuch kind of payment, contract or 
promiſe made by any other without my knowledge or 


| conſent, ſo help me God through Chriſt. 


2nd. The oath of Canonical obedience, —Ego, A. B. 


juro quod præſtabo veram & canonicam obedientiam 


epiſcopo—ejuſque ſucceſſoribus in omnibus licitis & ho- 
neſtis, fic me Deus adjuvet, 

Which oaths ſeems to be meant in the following clauſe 
Nullus Epiſcopus clericos ſuos 
(uh forte quibus eccleſiaſticarum rerum commiſſa fuerit 


dlpenſatio) ſibi jurare compellat. 


3. The oath of Reſidence upon a Vicarage. 2 


A. B. Juro quod ero reſidens in vicaria mea niſi aliter 
sipenſatum ſuerit a diæceſano meo. 


livings 


j 
14 | 
Fi 
Fi 
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livings as are in his own gift, but immediate Whe 
inſtitutes his Clerk, in much the ſame form us m. 
he or his Vicar General inſtitutes a Clerk pte. nd de 
ſented by any other Patron, and according 
the words of the inſtruments are nearly th 
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2 And! 
lame (45 ). TIT ty is, be 
| | 33 cauſe to 

(45) But the effects of inſtitution and collation 22 de Biſl 
different. By inſtitution the Church is full againſt il LE 
perſons but the King, and againſt him claiming in g , «.. 
of a common perſon, Mo. 448. No other Patron, Bol. 100 
pretended Patron, can oblige the Biſhop to inſtitute ans. But c 
ther Clerk, till he that was at firſt inſtituted be by du er other 
courſe of law removed *, and plenarty by fix months i The e 
pleadable againſt all perſons, but the King. ame, if 


The Clerk by inſtitution has the cure of ſouls com. lation as 
mitted to him, and is anſwerable for neglect of duty ng, o. 
this point. | thar Cl 
He that is inſtituted may enter on the glebe, and en beſi 
the tythes, but cannot let, grant, or ſue for them, ui tat wa: 
collation has all theſe ſame effects, except as to plena- WW!:tters, 
ty. For by collation the Church is not full, nor i Inſtiti 
plenarty by collation pleadable, but the right Patron may kton, ( 
bring his writ, and remove the Collatee at any time, us Ip. br 
leſs he be ſuch Patron, who hath alſo a right to collats, e boo] 
for againſt him plenarty by collation is pleadable, Bo. W's: long 
1057. 6 Rep. 29. 6. 50. a. | Wittin t 


months, 


And as a proof that the Church is full by inſtitution ; if 8. mit that 
mon perſon hath the next avoidance, and preſents, and his Clerk » WF. - 


admitted and inflituted, and dies, his turn is ſerved» | as by 
An . 


— , 


nediatel Wiiether the power of inſtitution be local, 
form us made a queſtion in the reign of Charles I. 
lerk pr. nd does not ſeem yet to be clear Law, but 
cordingh | I appre- 


arly th And the reaſon why collation does not make a plenar- 
x is, becauſe then the Biſhop would be judge in his own 


Wczuſe to the great prejudice of Patrons; and therefore 


lation an WY... Biſhop's collation in this reſpect is interpreted no 
againk il WW ror than a temporary proviſion for celebration of Di- 
ng in rih vine Service, till the Patron do preſent, 1 Inſt. 344. 6 
Patron, o Pol, 1057. | | 

ſtitute ans But collation creates a plenarty againſt a metropolitan 
be by due er other collator. | 

months i The effects of collation and inſtitution then are the 


ame, if the Biſhop's title be good, but if not good, col- 
lation as ave have ſaid makes no plenarty againſt the 
King, or a Layman, but the Biſhop is bound to admit 
ther Clerk, 2vhen preſented, unleſs he has ſome other 
ea beſides plenarty; but till that be done, the Clerk 
tat was collated is Incumbent, as to all Eccleſiaſtical 
Matters, and ſhall receive tythes, offerings, &c. &c. 

Inſtitution then and fix months make plenarty, col- 


ſouls com. 
of duty i | 
e, and tak 
them, and 
to plenat- 
ull, nor i 


Patron ma) ton, (though any time whatſoever follows, before Qu. 
ry time, uſe Imp, brought) does not make a plenarty according to 


t to collate, 


tae books, but in Qu. Imp. Lord De Clifford v. Webb, 
dable, Bol 


not long ſince in Ireland, where the Plaintiff took ſteps 
"tin the fix months, but afterwards lay by for ſix 
months, the Plaintiff's council ſeemed to ſuppoſe or ad- 
mt that plenarty had incurred unleſs they could revive 
tie former proceedings and attach the preſent time to 
Witt, by journey's Accounts. 


on; if a com 
d his Clerk i 


4 | 
* Plenarty 


— 
— — 5 
IT 


any future ayoidance, 
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J apprehend the better opinion is that it | 
not local, but follows the perſon of the Ou 
dinary wherever he goes, although there are ei 
tant many commiſſions granted by Archbiſhgy 
to Biſhops to inſtitute out of their Diocet, 
which ſhews the ancient opinion, that without 
fuch leave, if the a& was not thought invalid 
at leaſt it was thought irregular : yet LyndwoM 


lays it down generally that all acts of voluntyil (46, 
juriſdiction may be expedited out of the Diocet Med in 
and it is not material under what ſeal the inſi-Wifucd 
tution paſſes. 3 Cro. 341. perlon, 
By inſtitution the Church is full, but plenary l 
is not pleadable till after ſix months. dict I 
Inſtitution taken from an improper hand miyMiſWvicth< 

be confirmed by the perſon from whom it ought]MiW"'thin 
to have been taken, as E. G. an inſtitution g bop gi 
en by a Biſhop ſuſpended, or by a Biſhop fei ther in 
ing a metropolitical viſitation. (40) 
A Church being full by Inſtitution, if 2% anbent 
cond inſtitution be granted to the fame Church prochial 
this is a ſper inſtitution ; this is properly triablegMprebends 
in the Spiritual Court unleſs induction bath ben laduct 
| bout {pi 
Plenarty formerly put the right full Patron on i ue, bec 
future avoidance to his right of right, but now by ſt 1 the te 
tute it affects only that one turn, and has no effect a Temp 


| Leputy de 


given b (47) It 
Vos. 
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wo; 


that it is 
f the Or. 
ere are ex. 


gen on the firſt inſtitution, Its advantage 
vas that it enabled the party to try his title by 
cectment, without having recourſe to Qu. Impe- 


rchbiſhoy dit; its diſadvantage, the uncertainty it occaſi- 
T Dioces ned to whom tythes ſhould be paid and the 
at with le. It has been therefore deſervedly diſcou- 
ht invalid, red. 
Lake | * OF INDDOETFION, 

voluntn (46) The mandate to induct is uſually inſert- 


ed in the letters of inſtitution, it is uſually 
iſued to the Archdeacon yet he rarely inducts in 
perſon, but iſſues a precept to others u tlie 
Aeldeacoury to do it. Hence on a ſpecial ver- 
at I ſuppoſe in Qu. Imp. a queſtion arole 
whether induction by a perſon not reſident 
within the Archdeaconry is good? (47) If a Bi- 
ſhop giving mandate dies before induction, whe- 
ther induction by virtue of that mandate be 


je Diocels, 
the inſti 


it plenarty 


hand may 
n it ought 
tution g. 
hop pend: 
| (46) After inſtitution the Clerk is not complete In- 
cumbent till induction, and what induction works in 
parochial cures, is done by inſtalment into dignities, 
prebends, & c. & c. 

Induction though it is an act of ſpiritual perſons 
bout ſpiritual matters, yet it is an act of a temporal na- 
ture, becauſe it puts the Incumbent in full poſſeſſion 
af the temporalties. It is therefore aognizable only in 
| tne Temporal Courts, and the Archdeacon or his proper 
vputy delaying is liable to an action on the caſe, 

(47) It is, Noy 134. | 

Yor, IT. S + void, 


n, if a f. 
e Church, 
Ty triable 
bath been 


ron on 21 
now by ſte 
no effect cn 


given 
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void, has been made 2 queſtion, and ſeems un. 


| bell, 
determined. However the party may in ſuch Ml wy 
caſe have recourſe to the Archbiſhop, whoſe WM ;4utio: 


mandate, even ſuppoſing it not executed unti] 
after the confirmation of a new Biſhop, is not 
void but only voidable. . 

But certainly a Clerk that has received coll. 
tion and mandate for induction from a Biſhop 
to a living of his own gift, loſes the benefit of 
both, if the Biſhop die before the Clerk be ac: 
tually inducted. 

During the time of an Archbiſhop's inhibi- MW 
tion, the Biſhop cannot collate a Clerk, but 


on the 
are not e 
that the 
7 (48), 
concerned 
key coul 
Prayer Al 
been held 
The e 
Parſon h 


muſt preſent him to the Metropolitan, as other nlties of 
Patrons do, who or his Vicar General, are to mnt the 

D * * * . . . 0 | 
grant or retuſe inſtitution and induction. titled to 


Form of Induction. The Inductor is to take | 
the Clerk by the hand, and lay it on the key, 
or on the ring of the Church door, or if the 
key cannot be had, or there be no ring, on any 
part of the wall of the Church or Church-yard, 
uſing words to this effect: I do induct you, bf 
virtue of this mandate, into the real and actual ji 
ſeffion of the Church of with all the rights, 
profits and appurtenances thereto belonging. The In 
ductor then opens the door, and puts the pet. 


ſon inducted into the Church, who uſually tolls 
a bell, 


zrdly. 
1 commot 


(48) N. 1 
duction to 
Clerk obt 
oath of perp 
lone by a R 
ſitution is! 
n ſuch Chur 
de union by 
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bell, to make his induction notorious to the 
qriſh. Which done the Inductor certifies the 
Auction, which he may do by indorſement 
an the mandate. Theſe ceremonies however 
re not eſſential. The eſſential matter is, that 
that the induction be not made clandeſtine- 
5048), that the pariſhioners and all perſons 
concerned may have notice. Where Church 
key could not be had, reading. the Common 
Prayer and 39 Articles in Church porch has 
been held ſufficient. 

The efefs of induction are, 1ſt. That the 
Parſon hereby becomes ſeized of the tempo- 
nlties of the Church, ſo as to have power to 
gant them, or ſue for them; 2dly. He is en- 
titled to plead that he is Parſon imparſonee. 
idly. The Church is full, not only againſt 
common perſon, (for ſo it is by inſtitution) 


(43) N. B. The method of taking inſtitution or in- 
ation to a vicarage, is the ſame with that by which 
1 Clerk obtains a Rectory. Only the Vicar takes an 
ath of perpetual reſidence, over and above all that is 
tone by a Rector, and without taking this oath, his in- 
ſitution is null and void. Performing theſe requiſites 
n ſuch Churches as remain in a union, ſufficient for all 
de union by Iriſh ſtat. 31 Geo. II. ch. 11. 


S1 but 
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but alſo againſt the King, and the Clerk i; 


compleat incumbent or poſſeſſor (49). 


Further qualifications after iuſtitution and iududim. i 
—Within two months after he ſhall be in the 
actual poſſeſſion of his benefice or promotion, 


the perſon inducted is to read the Morning and 


Evening Prayers, upon ſome Lord's Day, in the 
Church, Chapel or place of Publick Worſhip 
belonging to his ſaid benefice or promotion, | 
and afterwards declare his unfeigned affent and | 
conſent to the uſe of all things therein con- 
tained and preſcribed, otherwiſe he ſhall be de. 
prived ipſo facto, ſo that the Church is pre- 
ſently void without any declaratory ſentence, | 
and within three months next following he b 


to procure a certificate of his having ſo done and 


read the ſame, together with the declaration afore-| 
aid, on ſome Lord's Day, in the pariſh Church W 


(49) If the Inductor or perſon to be inducted be 


forcebly kept out of the parſonage houſe by laymen, the iſ 


writ de vi laica removenda, lies for the Clerk, which 1s 
directed out of Chancery to the Sheriff of the County, 
to remove the force, and if need be to arreſt and impri 
ſon the perſons who make reſiſtance. If any other 
Clergyman preſented by the ſame Patron doth keep 
poſſeſſion, then a ſpoliation is grantable out of the 5p- 


ritual Court; whereby the profits ſhall be ſequeſtered | 


till the right determined. 
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there he is to officiate, in time of Divine Ser- 
rice, and this is by the act of uniformity. 

In England he muſt by ſtatute, read the 39 
Articles, and declare his affent thereto within 
wo months after induction, on pain of depri- 
ration ipſo facto. By fatute, he muſt there alſo 
uke the oaths of allegiance, ſupremacy and ab- 
juration, within fix months after his admiſſion, 


atherwiſe he is incapable of holding the benefice. 


Eccleſiaſtical Privileges and Duties. This ve- 
nerable body of men being ſeparate and ſet apart 
from the reſt of the people in order to attend 
the more cloſely to the Service of the Almigh- 
ty God, have thereupon large privileges allow- 
them by our municipal laws and had for- 
merly much greater, which were abridged at 
the time of the Reformation on account of 
the ill uſe which the Popiſh Clergy had endea- 
roured to make of them; for the laws having 
exempted them from almoſt every perſonal duty, 
tiey attempted a total exemption from every 
lecular tie. But it is obſerved by Sir E. Coke, 
Mat as the overflowing of waters doth many 

times 
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times make the river to loſe its proper channel, 
ſo in times paſt Eccleſiaſtical Perſons ſeeking to 
extend their liberties beyond their true bounds 
either loſt or enjoyed not thoſe which of right 
belonged to them. The perſonal exemptions do 


indeed for the moſt part continue, but are coun- | 
A Clergyman cannot 


tervailed by diſabilities. 
be compelled to ſerve on a Jury (50) —nor to 
appear at a court leet—nor be choſen to any 
temporal office (51).—During Divine Service he 


is privileged from arreſts in Civil Suits (52). 


(o) But if a Layman be ſummoned on a jury and 
before the trial takes orders, he muſt notwithſtanding 
appear and be ſworn. 

(51) Even though it be an office which he might exe- 
cute by deputy, and if elected he may have the King's 
writ for his diſcharge, 2 Inſt. 3. 

(52) The immunity from arreſt extends to him eund 
and redeundo, but not to breaches of the peace, 12 Co, 
roe. Cre. Ja. 221. 4 8 

As to execution againſt the profits of his beneſice, 
a writ * goes to the Biſhop of the dioceſe, in the nature 
of a levari or fieri facias, to levy the debt and damage 
de bonis Ficclefrafticis, and thereupon the Biſhops ſends 
out a ſequeſtration + of the profits of the Clerk's bene- 
fice directed to the Churchwardens to collect the ſame 
and pay them to the Plaintiff till the full lum be raiſed. 


* Regiſt. Orig. 300. judie. 22 IR. 4. 
+ See a precedent, 2 Oughton. 
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In caſes of felony he may have benefit of Clergy 
without being branded in the hand (53), and 
may have that benefit more. than once—violent 
hands are not to be laid on him (54)—he is not 

| to 


(;3) The hiſtory and progreſs of this benefit of 
Clergy may be found in all legal elementary writers, 
It ſtands thus at preſent: All Clerks in orders are en- 
titled to it, in all felonies from which it is ndt taken 
away by Act of Parliament, without burning in the 


hand or tranſportation, though the offence be repeated 


ever ſo often, but in feme caſes are liable to impriſon- 
ment for a year. All Peers for the firſt offence without 
burning, &c. &c. All Commoners on being burnt in 
the hand, and perhaps beſides ſuffering a diſcretionary 
impriſonment, og, in caſe of larceny being tranſported 
for ſeven years. Jews are within it. 

Though Clergy be taken away by ACt of Parliament 
from the principal, it doth not without expreſs words 
take it from the acceſſary—if taken from the perſon 
committing the offence, actors and abettors are not ex- 
cluded ; if from the offence itſelf, they are. 

(54) Laying violent hands on a Clerk is puniſhable 
in the Spiritual Court, by 31 Edw. I. ch. 4. and 9 Edw. 
I. ch. 3. yet in Cro. El. where a Clerk libelled againſt 


an Impugnant who beat him with a bill, and called - 


him by the ridiculous names of Gooſe and Woodcock, 
prohibition went; for the Court held that though for 
laying violent hands on a Clerk, the ſuit ought to be in 


an 
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to be taken by proceſs on ſtatute Merc, or ſtat 
Staple. But on the other haud he cannot ſit in 
the Houle of Commons (55), and by ſtatute is 
forbidden to take, any lands or tenements to 
farm, on pain of forfeiting ten pounds per 
month and total avoidance of the leaſe (56), 
nor ſhall he engage in any manner of trade or 
merchandize, under forfeiture of treble value; 
he cannot be an approver, nor bring an appeal 
for death. | 

Theſe privileges are confirmed by Magna 
Charta, by the King's Oath at his Coronation, 
and by various ſtatutes. 


the Spiritual Court, yet for an aſſault only the ſuit ought | 


to be at Common Law—a diſtinction rather nice. 


| (55) So ſays Mr. Juſtice Blackitone, and the Journals | 


of the Houſe of Commons, yet Dr. Chriſtian thinks 


otherwiſe, aud in 1785, in England, an Election Com- 


| mittee allowed a perſon in Deacons orders to fit, Dr, 


Chriſtian ſays, in Ireland the Clergy are excluded from | 


parliament by ſtatute, and quotes Lord Mountmorns 
Hiſt. of Iriſh Parliament. I cannot find any ſuch ſts 


| tute, there is one indeed againſt thoſe Proctors fitting in 


parliament who uſed to be ſent two from every dioceſe, 
but I conceive that the principal reaſon why the Clergy 
are excluded from parliament is, that attendance there 
would be totally inconſiſtent with their religious duties. 


(56) Excepting he has not glebe enough for his ne- 
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geſides theſe privileges as to their perfons, there 
6) are ſome reſpecting their eſtates and intereſts. 
They are not to be amereed according to their 
Fccleſiaſtical benefices, but according to their 

lay fees. Diſtreſſes for the King's taxes, 1. e. the 
* and fifteenths were not to be taken in the 
fees wherewith Churches in times paſt have been 
endowed (58). If it appear on Sheriff's return 
that the perſon againſt whom a writ of execution 
ſued is clericus beneficiatus, a writ goes to the 
tihop who ſequeſters the living. They enjoyed 
freedom from purveyance while it was in force, 


ad cuſtoms, from pontage and paviage. And 
de ancient doctrine was, that they were EX» 
cd empted from tölls even impoſed by Act of Par- 
think WW lament, unleſs expreſsly mentioned in the ſta- 
Com. WW tute, but now the corftrary doctrine prevails, 
Dr. 117, That Clergymen are liable to all charges by 
| from At of Parhament, unleſs ſpecially exempt- 
noms Ba et (50), 


ing in 67) But ſome of theſe boaſted privileges have been 
joceſe, WH <nbdered by wiſe writers, as in fact irkſome diſabi- 
Clergy lties, or odious indulgences. 


| there (58) By the Articuli Cleri, for as the Clergy paid 


he ienchs to the Pope for thoſe old fees, it was not reaſona- 
"Ss ble that they ſhould pay twice, 

9) This was reſolved in debate before all the Judges 
efides nthe caſe of Webb ©. Batchelor, 2 Lev. 139. 
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Duty of 'a Biſhop (60). The Fundtion of 2 
Biſhop in theſe countries may be conſidered x; | 
two fold, what belongs to his order, and what 

belongs to his Juriſdiction. To the Epiſcopal 
order belong the ceremonies and duties of con- 
firmation, ordination, and dedication of Churches 
(61). To the Epiſcopal juriſdiction, beſides 
the general ſuperintendance of the dioceſe,” the 
inſpection of the lives and manners of the Cler- 


(60) The rank of Biſhops was, before conſidered ; the 
aſſumed precedence of the Biſhop of Rome will appex | 
more ſurpriſing when we read this title in his own Cz 
non Law, « Electio Romanorum Pontificum a Ludwin 
« Tmperatore conceditur Romanis.” Vide Din Pri. 
mam partem. Diſtinc. 63. ch. 30. 

(61) Confirmation 1s directed to be potfietnd by the 
Biſhop once at leaſt in three years, in Ireland by the 17th 
Canon. As to ordination I muſt refer to page ante 229, 
The form of dedication or conſecration of Churches is 
left to the Biſhop's own diſcretion ; but after the offence 
taken at Archbiſhop Laud's FF conſecration of 5: 
_ Catherine's Church, forms were prepared by the como. 
cation, but never received the ſanction of Royal Auths 
rity. One generally uſed is found in Burn's Eccleſſt- 
cal Law, Vol. I. p. 301. 8vo. On the conſecration 0 
| Churches, and the anniverſary thereof, great feaſts were 
formerly held, and deviated into great abuſe, u 
hence the origin of fairs, which were at firſt uſual 
held in Church-yards, 
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g the care that they ſhould reſide, build or 
repair the glebe houſes, and that their Churches 
he kept in proper repair, and furniſhed with 
al things neceſſary (for which purpoſe though 
in England he 1s forbidden to viſit oftener than 
once in three years, he in Ireland viſits the 
dioceſe annually (52), as the Metropolitan does 
tienially), (63) he is to collate to benefices, 

| to 


(62) The reafon of this difference is that in England 
the Archdeacon is to viſit annually, Archidiaconal viſita- 
tions are unknown in Ireland. Annual viſitations are 
according to the Canon Law. 

(63) This confined treatiſe doth not admit a more dif- 
fue account of Epiſcopal duties, but the following 
abridged directions on certain heads may be of ſome uſe 
to Biſhops newly appointed. | 


FOR ORDINATION. 


Let the Biſhop require that the candidate ſhall ſignify 
to him his name and place of abode with the title on 
which he is to be ordained; alſo letters teſtimonial from 
the Univerſity in which he has taken his degree, with a 
certificate of his good life and converſation, ſigned by 
tree grave Miniſters who have known his behaviour 
for the ſpace of the three preceding years: if he deſires 
vo be ordained a Deacon, he muſt be twenty-three years 
old, but if a Prieſt twenty-four years complete, pur- 
ſuant to the 31ſt Canon; his age to be certified by the 
Miniſter and Churchwardens where he was born; if 

* | ſuch 
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to grant inſtitutions on the preſentation of other 


Patrons, to ——— induction, to order the 


5 7 he EL CH $4 colleding 


fach certificate cannot be obtained, he is'to have his ge 
authentically certified in ſome other ſufficient manner 


If he applies for Prieſt's orders, he ſhould exhibit to | 
the Biſhop his letters of orders for Deacon. The ti 


upon which he is to be ordained ſhould be according tg 


the tenor of the 3oth Canon; if he comes from another | 


dioceſe he ſhould bring letters dimiſſory from the Biſhop 
of the dioceſe whence he comes, acccording to the zil 
Canon, in which letters the age of the Candidate is to 
be expreſſed. The forementioned inſtruments to be 
tranſmitted to the Biſhop at leaſt ten days before the 


time of ordination. He is now alſo by an agreement 


amongſt the Biſhops in Ireland to bring a certificate of 
his having attended a courſe of Divinity Lectures in 
the College of Dublin for two years. 


FOR INSTITUTION. 


The preſentation to be tendered to the Biſhop and kt 
with him a competent time for his confideration. Let. 
ters of orders to be exhibited purſuant to the 33rd Ge 
non. —Teſtimonials of his former life and good belt 
viour according to the 33rd. Canon, and if he comes 
out of another diocefe, then a teſtimonial from the J. 
ſhop of the dioceſe from whence he comes, according to 
the ſame Canon, to which I will add this direction, that 
if he has reaſon to apprehend that the right to the lying 
or turn will be controverted, he may on the ground of 
ing a competent time to examine the Clerk, or pet- 


without it, give convenient time to perſons interel- 
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collecting and preſerving the profits of vacant 
benefices for the uſe of the ſucceſſors, to unite 


el to take knowledge of the avoidance, . and it ſeems to 
be fair and juſt : but if | the other party doth not preſent 
ji; Clerk but merely enters a caveat, he is not bound to 
pay attention to it, but after a competent time ſhould in- 
fitute the perſon firſt -preſented : but for his conduct on 
al ſuch occaſions J muſt refer to page 290, poſt. 


FOR A LICENCE TO A CURACY. 


The perſon aſking the licence ſhould bring a nomi- 
ntion from the Incumbent in which is to be expreſſed - 
the ſalary propoſed to be given for ſerving the Curacy. 
He muſt exhibit to the Biſhop his letters of orders 
nuſt bring letters teſtimonial from his College, or if he 
comes not immediately from a College and is of the Bi- 
ſhop's own dioceſe, then to bring a certificate or teſti- 
monial from three neighbouring Clergymen ;——if he 
comes from another dioceſe, then to bring letters teſti- 
monial from the Biſhop of the dioceſe from whence he 


* 10 comes, purſuant to the 38th Canon. 

37 | 

d bebe FOR A LICENCE TO A LECTURER. 

> Comes | | 

the By He muſt bring a certificate from the Miniſter and 
rding to Churchwardens of his having been duly elected, or an 
n, that ppointment under hand and ſeal from perſons autho- 


ned to appoint, to exhibit his letters of orders of Dea- 
con or Prieſt, and to bring teſtimonials of his ſober life 
ad behaviour. 


intercſ- and 
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and ſeparate pariſhes as it may be neceſſary, 


| and to defend the liberties of the Church. | 
He is alſo to licence Curates and Schoolmaſter,, 


and formerly Phyſicians and Surgeons alſo, and 
he has the important charge of taking care of 
the probate of wills and granting adminiſtrations, 


and he is alſo to certify to the Judges touching 


legitimate or illegitimate births but of ſome of 
theſe a little more particularly. 
If the Biſhop finds his Clergy criminal or in- 


moral, he may according to the nature of the | 


offence, ſuſpend, deprive or degrade: the offend- 


er (64), and where he omitted even the regular 


proceſs of three citations, a mandamus has been 
refuſed to reſtore the perſon thus puniſhed. If 
they refuſe or omit to reſide, he may after pro- 
per monition ſequeſter the benefice, or inffic 
Eccleſiaſtical cenſures, or even proceed to de. 
prive. If an Incumbent having no glebe houſe 
refules to build, the Biſhop may ſequeſter his 
living ; ſo if he neglects to repair (65). 

If the Church or Chancel be out of repair, the 


Bilhop may proceed by Spiritual cenſures againlt | 
the Incumbent in the latter caſe, and againſt the 


Churchwardens refuſing to make a rate, or to 
cauſe one to be made, or pariſhioners refuſing to 


pay it in the former; but the Biſhop cannot male 


(64) For theſe punithments, ſee poſt page 280, Ec. de 
(65) Vide polt page 324. : 
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ate, nor iſſue a commiſſion to make it, but ſhould 
all on the Churchwardens if the Church be not 
2 repair (66) 5 or if it be not furniſhed with the 
proper ornaments, books, veſſels and utenſils. 
At viſitation the Clergy are to exhibit. their 
letters of orders, and pay their procurations, 
and the viſitatorial power of the Biſhop extends 
to all Spiritual Hoſpitals, to all free Chapels, 
Donations, Deaneries, Monaſteries of n 


kk ſpecially exempte. 10 


The conduct of the Clergy, and the ſtate of their 
Churches form the moſt uſual ſubjects of: enquiry 
at viſitations, but no certain viſitation articles 
ae appointed by Law, and their formation mult 
depend on the good ſenſe of the Biſhop, go- 
yerned by the ſtate of his dioceſe and the cir- 
cumſtances of the times; how far he might by a 
ſummary proceſs in viſitation enforce ſome of 
the branches of his authority I will not enquire, 
% 15 always uſyal to cite the perſon accuſed, on 
the ground of the information appearing at the 
wiitation, and proceed againſt him to ſentence in 
the Biſhop's Court. It muſt be obſerved that 


(66) But much of this trouble has been ſaved to the 
Biſhop in this kingdom by the Iriſh ſtatute 3 Geo. II. 
ch. 11. directing the mode of applotting rates, and 


enabling ſucceeding Churchwardens to ſue their prede- 
ceſſors. 


no 


Poa er = —— 
— And» | Dibioeijnd 
1 — 

* 


264 ECCLESIASTICAL 


neral and Principal Officials conſtantly do in Ireland 


no' ſentence of depoſition or deprivation can be and {c: 
pronounced againft a Miniſter but by the B. cauſes 


ſhop (67), and no perſon is to" exerciſe Eccle. power 


ſiaſtical juriſdiction over a Miniſter in cauſe; dhe nur 
criminal, except he have been admitted into The 
the order of Prieſthood (68). bl for the 

For the form of inſtitution and induction I worthy 
muſt refer to a precedent Chapter (69), and into the 
to a ſubſequent one for the conduct of the . Bihop 
Biſhops and juſt cautions by him to be uſed Cathed! 
where he receives a preſentation from a Lay WW cit b 
Patron to a living to which he himſelf claims during 
a right to collate, or to which ſome other Lay WM One 


Patron has claimed, or as he has reaſon to ſup- proper 
poſe will claim a right to preſent (50). evident] 

As to his power of uniting and ſeparating Biſho 
pariſhes I muſt alſo refer to a ſubſequent Chap- WW tlicty y 


ter where it is expreſsly treated of, only obſerv- WM © the re 
ing here, that as the former became neceſſa being t! 
ry from the civil wars, poverty of r ad cnjc 
= poral B: 
they cal 
natum, 


(67) See 71ſt Canon, Iriſh. 1 
(68) By 71ſt Canon, Iriſh, yet Laymen, Vicar Ge- 


until ſentence, ſave that to excommunicate any perſon, 
they always call to their aid ſome Prieſt, who pro- 
nounces the ſame. 

(69) See ante page 243 and 249. 

(70) Vide poſt page 291, 292, &c. &Cc. 
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and ſcarcity of Proteſtants in Ireland, ſo as theſe 
cauſes decreaſe, it would be well if the latter 
power were a little more exerted, by encreaſing 
the number of the Clergy (71). 
The ſecuring the profits of vacant benefices 
for the benefit of ſucceffors is another power 
worthy of notice. To do this the living is put 
into the hands of ſequeſtrators, but whether the 
Biſhop has juriſdiction in matter of profits in his 
Cithedral, as the intermediate profits of a va- 
cant Prebend, claimed by the other Pebends 
during the vacancy, was a great queſtion (72). 
One of the greateſt duties of a Biſhop, the 
proper diſpoſition of preferments in his dioceſe 
evidently cannot be regulated by any law. 
Biſhops, (who at conſecration muſt be fully 
thirty years of age) are one of the three eſtates 
of the realm, the Lords Temporal, and Commons 
being the other two. They are ſtiled Peers 
and enjoy the ſame legal privileges as the Tem- 
poral Barons do, trial by Peers excepted, and 
they can bring an action for ſcandalum mag- 
natum. The diſputes as to their power of vot- 


(71) The whole body of the Clergy of Ireland, do 
not, as I apprehend extend to 1200, a number, as I 
tare been informed, not greater than is found in the 
doceſe of Lincoln alone. 

(72) Rev v. Biſhop of Durham, 1 B. R. 567. 

Yor. II. Un ing 
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ing in Parliament in caſes of life and member | 


are too prolix to be here inſerted. 


Duties of Clergymen. I proceed to the duties of | 
the inferior Clergy ; propriety in general condug 


and dreſs, ſobriety in eating and drinking, and 


continence (73), are enforced by provincial conſti. 
tutions. Bearing arms forbidden by a conftitution | 
of Othobon, from which it appears that ſome | 
Clergymen uſed to aſſociate themſelves with rob. 


bers, a ſtrange picture of thoſe ancient times, 


The 42d Canon, Iriſh, forbids Clergymen to | 
go to taverns except from neceſſity, or to give | 
| themſelves to baſe or ſervile labour, or to drink- | 


ing or riot, or to playing at dice, cards, or 


tables, and is very particular as to dreſs; but 
much of the dreſs which it enjoins or forbids is | 


(73) The Canon Law requires that a Clerk of ill tame | 
be ſuſpended, till he purge himſelf, That a vain boaſter } 
be ſuſpended ab officio and beneficio. Depoſition was 
the puniſhment for fornication. —Suſpenſion for drunken- 


neſs. He was to abſtain from feaſts of too much mirth 


or jollity, but no ſpecific penalty impofed ; ſtriking, it | 


| incorrigible, was puniſhed by depoſition. 


By provincial conſtitutions Clergy are not to wear | 


long hair, nor habits like thoſe of Soldiers or Laymen 


if not reforming in fix months from ſuch practices, 


ſuſpended ab officio, and in three months more a ben 


| ficio, by 1 Edw. III. No Clerks to wear fur, but 


ſuch as have one hundred pounds a-year in the Church. 
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ao become obſolete z it eſpecially directs them 
to uſe the accuſtomed apparel of their degrees. 
They are to uſe the preſcript form of Divine 
Service (74), with decency. and reverence ; and 
muſt not deviate from the order and form in 


the book of Common Prayer (55), nor is it ſafe 
h or 


(74) By Canon 7 and 8 Iriſh, and by the acts of 
uniformity. _ 

(7;) To ſtand when they ſhould kneel has been deem- 
ed puniſhable, 

And here it may not be irrelative to make ſome ex- 
acts from a tedious but uſeſul book, Bingham's Anti- 
quities, which tend by compariſon to illuſtrate and de- 
fend ſome parts of our modern rights and worſhip, by 
compariſon with the ancient. Firſt premiſing, what is 
pretty generally. known that aur preſent morning ſervice 
conſiſts of three ſervices originally performed at three dif- 
ferent hours, viz. the morning prayer, the litany, and the 
anmunion ſervice, and this accounts for the repetitions, 
particularly of the Lord's Prayer. 

The ancient worſhip was divided into two parts,— 
we Miſſa Catechumenorum, and the Miſſa Fidelium, the 
nice of the Catechumens, and the ſervice of the Com- 
municants, or as we may otherwiſe term them, the Ante- 
communion ſervice, and the Communion ſer vice. At the 
former all perſons might be preſent; it included the pſalms, 
tie reading of the ſcriptures, the ſermon, and particular 
"yrs over penitents. This being ended, the Deacon 
khred all the non-communicants to withdraw, The 

U u 2 | latter 
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or adviſeable to take any liberties with the forms 


of Prayer ſettled for the 5th November, or zoth | | 
of | 


latter Miſa contained the prayers to be ſaid at the | 
Altar: The name Miſſa was then applied to every pat 


of Divine Service, and not confined to the conlecrating 


of the Bread and Wine. Miſſa comes not as Baroniug | 
would have it, from the word Miſſah, an oblation, but is | 
2 Latin word, Miſfa, from the diſmiſſion of the people, 
Liturgies.— In the firſt ages every Biſhop was at li. | 
berty to order the form of Divine Service in his own 
Church. In after ages, the Churches of a whole province 1 
conformed to the Liturgy of the Metropolitical Church, | 
When the ſpirit of Prophecy ceaſed, the rules of the N 


Church ſupplied the want, by proper forms of their 


own compoſition, according to Chriſtian prudence and | 
diſcretion, It is objected to this, that none of theſe 
remain at this day. Anſwer, Becauſe each Biſhop made 


his own, and therefore they were little known beyond 


his own dioceſe, 2dly. They probably were not com. 


mitted to writing, for Diocletian found none. 


That ſet forms were uſed in the Apoſtle's time, is 
argued from their complying with the ſet forms of the | 
Tews, What the ſet forms of the Jews were, are very | 
particularly deſcribed by Dr, Lightfoot, in his book, 


entitled Temple Service. 


But beſides their compliance with the ſtated forms of N 
the Jewiſh litargy and worſhip, they had ſome forms oi 


their own in conſtant uſe among themſelves ; 
iſt, The Lord's Prayer. | 
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of January, though they are not appointed by 
Act of Parliament, as the keeping the days them- 


ſelves 15. 


In 
2d. The form of Baptiſm. 


2rd. Certain Hymns and Pſalms. 

4th. The forms of Benediction. 

;th. The repetition of the Hiſtory of Chriſt's Inſti- 
tution of the Laſt Supper, as a neceſfary part of Con- 
ſecration, which together with the uſe of the Lord's 
Prayer, in the celebration of the Euchariſt, is generally 
thought to deſcend from Apoſtolical practice. 

In the ſecond century the evidence of the uſe of ſet 
forms is chiefly taken from two Heathens, Pliny, a Ro- 
man Proconſul in Bythynia, and Lucian. There are 
numerous teſtimonies of the like, both Chriſtian and 
Heathen, in the third and fourth centuries. 

It appears from Saint Auſtin that the Lord's Prayer 
was uſed in the Communion Service in his time, and 
was called the daily prayer; even all the Schiſmatics 
uſed it, Catechumens, or perſons unbaptiſed were de- 
barred the uſe of this prayer. The Council of Lao- 


dicea has two Canons concerning the orarium. 


Habits. —The writers of the Romiſh Church pretend 
the Apoſtles themſelves wore a ſacerdotal habit. : 

In the beginning of the fourth Century habits cer- 
tanly were uſed, for Conſtantine gave a rich veſtment 
to Macarius, Biſhop of Jeruſalem, to be worn by him, 
when he celebrated the ſervice of Baptiſm. Athanaſius 
lad a tax upon the people to provide veſtments. The 
tourth Canon of Carthage ſpeaks of the alb or ſurplice. 

Geſtures > 


2 Omg, * - E 
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In the pulpit prayer greater liberties have been 
taken, and therefore when Sparks was indicted 
| | , for 


Geſtures : On the Lord's Day, and the fifty days be- 
tween Eaſter and Pentecoſt, the poſture was ſtanding, 
They knelt on faſt days and at the ordinary morning and 
evenings ſervice on week days, but they ſtood up to the 


Miniſter's collect or prayer. They bowed the head in | 
receiving benedictions and in all direct and formal ad. 


dreſſes to God for his mercy and favour on the people. 


The poſture of ſitting was never uſed, though Cardinal 

Perron holds a contrary opinion. In imitation of the | 
Heathens, ſome would uncloak and waſh; their heads 
were uncovered, except the womens'; they lifted up | 


their hands to heaven in form of a croſs, but were ent- 
mies to all theatrical geſtures, As they entered they bow- 
ed to the Altar. They worſhipped towards the Eaſt. Be- 
cauſe the Eaſt was the Symbol of Chriſt, the place of 
Paradiſe, the ſeat of light and brightneſs, becauſe Chriſt 


made his appearance in the Eaſt. 


Divine Service was performed in the vulgar tongue. 
This appears from plain teſtimony, for when Celſus 


charges the uſing unintelligible words, Origen anſwers | 


that each nation prayed in its own tongue. 2d. Becauſe 
the people joined in the Pſalms and prayer and reſponſes. 


3rd. From the frequent exhortation of the fathers to the 


people to hear, read, and pray with underſtanding, 


| 4th. From the references made by the fathers in their 


ſermons to the prayers and leſſons in the ſervice. 5th. 


From the Scriptures tranſlated into all languages; autho- 
rity, 
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for uſing other prayers than thoſe enjoined, the 


indictment was bad, for it might have been the 
E pulpit 


rity, Euſebius. 6th. From the uſe of interpreters in 
the Church. 7th. From the Bibles laid in the Churches. 
8th. All men allowed to read the Scriptures, even chil- 
dren and Catechumens, and to join in the prayers. 
oth. From the form of ordination of Readers in the 
Church. | 

Worſhip was given to Ged alone. 

iſt, From their general declarations. 

2d. From their denying the worſhip of Saints and 


| Angels in particular. 


zrd. From their charging the practice upon nden 
The times of worſbip: In the time of Juſtin Martyr, 
on the Lord's Day only; it ſhould ſeem not long after, 


upon Wedneſdays and Fridays, which were called ſta- 


tionary days becauſe the aſſemblies were continued till 
three o'clock. Saturday was alſo kept. They had the Vi- 
gil and Antelucan ſervice. Afemblies for prayer and 


preaching were held during the whole forty days of Lent. 


Chryſoſtom's Sermons were preached one day after ano- 
ther on continued days : the fifty days between Eaſter and 
Whitſuntide were alſo kept ; theſe were a kind of per- 
petual feſtival. | 
ing and evening prayer every day. 


In the third century there was morn- 
The Canonical hours 
of prayer were not known in the three firſt ages, 
but introduced by the Monks into the Church in the 
fourth Century. Theſe were the Matutina which was 
iſter day — (the old morning ſervice was before day). 
Tertia. 
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pulpit prayer, and the indictment ſhould have 
ſtated that he omitted thoſe enjoined, and uſed 
* Others 


Tertia, ſixth hour or noon, ninth hour or three in the 
afternoon, Completorium. Pſalms and diſtinct prayer, 
for each of theſe ſervices. But, as we have a more am. 
ple and diſtin account of the morning and evening 


daily ſervice, than of any other ſtated hours of prayer in | 


the ancient Church, we will proceed to their order of 
morning ſervice: 
Next followed the prayers for the Catechumens, Ener- 
gumens, Competents, and - Pemitertts- Then for the 
Faithful—the Peace of the World, and the whole State 
of Chriſt's Church. Then a ſhort prayer for preſervation 


to the enſuing day. Then the Biſhop's thankſgiving, | 


His Benediction. The Deacons diſmiſſing the Afembly. 
A queſtion is made whether they read the Pſalms and 
Leſſons. 

Their order of Evening Service, —They began with the 
evening Pſalm or 141. Had the proper prayers for the 
evening ſervice, and an evening hymn. No doubt read 
the lefſons, and other pſalms in ſome Churches,—The 
Lord's Prayer was uſed in Churches daily, as the conclu- 
fion of both morning and evening ſervice. 

In the Miu Catechumenorum, there were other things 
obſervable ; there was a prayer after the ſermon, The 
Preacher ſat—The people ſtood. The Prieſt might 
preach other perſon's ſermons. They preached not more 
than an hour. They had a cuſtom of clapping the 


Preacher. Gloria Patri was added at the end of every 
Pſalm 


They began with the 63rd Pſalm, | 
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chers nftad of them (76), and the ſtatute has been 
conſtrued not to extend to omiſſions. Where 
the Act of Parliament mentions no ſpecific pe- 
nity, a Judge may impoſe reaſonable fines, or 
the Ordinary proceed by Eccleſiaſtical cenſures, 
& Clergyman is not to preach without licence, 
not even in a free chapel or donative, and of 
dd, perſons have been impriſoned for letting 
him do ſo (59). He is not to preach what doc- 
trine he pleaſes, nor any thing derogatory of 
the Common Prayer, nor againſt the bleſſed ſa- 
crament, nor in maintenance of the Pope's ſupre- 
macy, under penalties impoſed by Acts of Parlia- 
ment, viz. for the firſt offence, forfeiture of a 
years profits and fix months 1mpriſonment---for 
the ſecond, twelve months impriſonment and 
&privation ; and if he has no ſpiritual pro- 
notion, the puniſhment of the firſt offence is 
impriſonment for fix months, of the ſecond, 
during life; and a Clergyman has been bound to 


Pfalm in the Weſtern Church. Over nigety in finging 


was condemned. 

in the Miſſa fidelium, no unleavened bread uſed ; it 
might be adminiſtered to children, and carried home. 
They were obliged to receive, and 9 in both 
kinds, and never ſitting, 


76) 3 Mod. 79. (77) Bulſtrode 49. 
Yor. II. X Xx Hie 


2714 ECCLESIAS TICAL 


his good behaviour for end in the pul. and n 
pit (78). | portin 
The duty of a Deacon is different hey that By 
of a Prieſt. The Deacon may baptiſe, cate. WI p*r101 
chiſe, preach, %% in the adminiſtration of the one-ha 
Lord's Supper and do all the other offices in te their 
liturgy which a Prieſt can do, except- conſe- in def 
crating the ſacrament and pronouncing the ah. An a 
ſolution. None but a Prieſt is capable of hold. ſtatute 
ing a benefice or Eccleſiaſtical promotion, nor WW puoilh: 
can a Layman hold even a donative, ſo that | EW 
Deacon can only uſe his orders, either as Chap- dent 
lain to ſome family, or as Curate to ſome Prieſt, year, b 
or as a Lecturer without a title. Wl cultics. 
Duty of Reſidence. The Common Law ſuppoſes WM bealth— 
the Parſon reſident, ſo as not to admit in an houſe, | 
action of debt a Parſon's plea that he was Com- «ics. 
morant in another county, 2 Inſtit. 625 (79). leaſes of 
The provincial conſtitutions all require reſ- WW Pill if 
dence. One purpoſe of it was to keep hoſpi- bees not 
tality. Peccham's conſtitution on this head had puniſhab 
a view to his brethren the travelling Friars, een if o 
In the Articuli Cleri the Biſhops complained All thi 
of certain excuſes being. allowed for non reſ-· Hl powe. 
dence, as being in the ſervice of the Exchequer, 
(78) 1 Keble 751. Oppoſition between preachers pu- 1 - 
niſhed by Canon, 10 Iriſh. Tl 0 
cing 


(79) It was doubted whether Zicar were obliged to | 
refdence. Therefore he takes an oath. 


mate. 


and 
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and murmured greatly at the King's anſwer ſup- 
porting that exemption, 

By Iriſh ſtatute 36 Hen. VI. ch. 1. beneficed 
perſons muſt keep reſidence ; in default thereof, 
one-half of their profits to go to the uſe of 
their Churches, the other in expence of wars 
in defence of the kingdom. | | 

An action for non-reſtdence is given by Engliſh 
ſtatute 21 Hen. VIII. ch. 13. (80) Pluraliſts not 
puniſhable by {aid ſtatute, if duly reſident on 
any one dignity or benefice; but ſhould be re- 
ident at the other at leaſt two months in the 
year, by the condition uſually expreſſed in fa- 
culties, The abſence muſt be yoluntary. Bad 
health—-1mpriſonment-—having no parſonage- 
houſe, if without fault in the Miniſter are ex- 
cuſes, An Engliſh ſtatute of Eliz. makes the 
leaſes of non-reſidents void. Living in another 
pariſh if he ſerves and attends the cure properly, 
toes not make a leaſe void, but the Clergyman is 
puniſhable if he does not live in the pariſh, and 
eren if out of the parſonage-houſe. 

All this time the Biſhop's (81) regular Epiſco- 
pl power of enforcing reſidence is not ſuperſeded, 


go) But there is no ſuch act in this kingdom. 

(91) No Biſhop has ever been more meritorious in 
orcing reſidence than the preſent juſtly revered Pri- 
nate. 


X X 2 on 


* 
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no. more than his power of enforcing the ſome 
of the Common Prayer is by the acts relating laſt | 
to that duty; and in- caſe of obſtinacy, Biſhop fathel 
may puniſſi non- reſidence, by ſequeſtration Ec. the c. 
eleſiaſtical cenſures, and even by deprivation. | it at t 
Inferior Clergy wiſhing to be abſent ſhould Hit r 
get the Biſhop's licence, Deans and Diſhops baptif 
that of the Crown. be go 
An Iriſh ſtatute avoids leaſes: for non-refi- WIVES 
dence (82); the leaſe is not void ab initio but WM (on is 
only from the time of the abſence. | He 
Baptiſm, marriage, burial. Baptiſm may be ſuſ. and if 
pended if the perſon be not brought to the place banns 
of public worſhip, and to the font there on | nſhes 
e 1 He 
(82) Iriſh, 10 and 11 Ch. I. ch. 2. all and every gifts, | The | 
grants, alienations, leaſes, forfeitures, charges and in- of fees 
cumbrances. impoſed or ſuffered by any Parſon, Vicar, in the 
or Beneficer of any Benefice whatſoever, having cure 
of ſouls, of or on his ſaid Benefice, ſhall be effectual only} | 
as long as he ſhall be reſident, without abſence from his} (83) 
Benefice above eighty days. And all covenants, bonds, 8 volume, 
ſtatutes, recognizances, judgments and other aſſurances, ed on g 
made for enjoying the profits or hereditaments of ſuch] renient 1 
benefices, or of any part thereof, longer than he is ſo fe. You 1 
| fident, or of reſignation, or to force him to be reſident, marriage 
in order to uphold ſuch leaſes, &c. ſhall. be utterly void | that you 
in Law. This occaſioned a queſtion as to tythe notes; married 


ſee hereafter, under head /ea/es, 


ſome | 
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erly void 
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ome Sunday or holiday immediately after the 
at leſſon at evening prayer, or if the God- 
fathers or Godmothers be not there ready. If 
the child be ſick, the miniſter is bound to baptiſe 
it at the private houſe and even without ſponſors ; 


if it recovers it ſhould be brought to the Church ; 


baptiſm given by a perſon not a lawful Prieſt may 
be good, but the perſon 1s puniſhable. Mid- 
wives were once licenced to perform it; the rea- 
ſon is obvious. 

He is not to marry without banns or licence, 
and if the perſons live in divers pariſhes the 
banns are to be aſked or publiſhed in both pa- 
nſhes (83). | | | 

He is to bury thoſe who die in the pariſh. 
The burial muſt not be delayed on account 
of fees, but the cuſtomary fees may be recovered 
in the Spiritual Court. | 

Whether 


(83) I have faid fa much as to marriage in the firſt 
ſolume, that I ſhall here only add the oaths adminiſter- 
ed on granting a licence, which it may be found con- 
renient to have at hand. 

You ſwear that you are not married or contracted in 
marriage to any perſon except to and 
that you neither know nor believe that is 
married or contracted in marriage to any man except to 

you 
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- Whether fees are -demandable of a'man who 


had been reſident in one pariſh but chuſes to be 


buried in another, has been made a queſtion 
and Dr. Gibſon thinks they are. 


Whether burial be forbidden to debtors, as it l 
was by the Civil Law, was formerly a queſtion, | 


but not now. 


Whether Rebels dying after attainder and be. 


fore execution are to have Chriſtian burial, was | 


you. You alſo ſwear that you are not related either by 


gy or affinity within the levitical degrees to | 


and that you know of no legal im- 


pediment to prevent a lawful marriage from being cele. 
brated between you and _ : and that you | 


neither know nor believe that any ſuit is inſtituted for 

the purpoſe of eſtabliſhing any marriage or matrimonial 
contract between you and any woman or between 

and any man. - So help you God, &c. 

The ſame oath is to be adminiſtered to the perſon 

who comes on the part of the lady, always taking care 


to ſwear ſuch perſon to the lady's age; and if ſhe is | 
found not to be of age to get ſuch conſent as the law | 


requires in that caſe. 


If you entertain any doubts with reſpect to the 


gentleman's age, it would be alſo right to | 
{wear him as to his age and if neceſſary get 


ſuch conſent as the law requires, 
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made 2 queſtion in 1745, and the better opi- 
nion ſeems that they are. . 

If the miniſter refuſes ar delays to bury, . con- 
renient warning being given him, he 1s to be 
upended for three months. 

Catechiſins and Preaching (84). 
e enforced by particular Canons. 

By 11th Canon, Iriſh, Miniſters are to ca- 
techiſe every Sunday before evening prayer for 
half an hour or more. And beneficed Preachers 
::6ident on their livings are to preach every Sun+ 
Gay by gth do. 


Theſe duties 


Our laſt conſideration in this chapter is, how 
men may ceaſe to be Rectors or Vicars, or even 
to bear the Eccleſiaſtical character altogether. 

This is not only by death, reſignation and the 
obrious and well known cales of taking another 
benefice without faculty, or being conſecrated to 
: Biſhoprick, but alſo by the penal modes of 
ſulpenſion, deprivation and degradation. Plu- 
alities ſhall be conſidered in the next chapter. 


(34) A Lay Judge has obſerved that by the old Canon 
Law, preaching was no part of the Miniſter's office, 
but only reading the Service and adminiſtering the Sa- 
cament, and the Biſhop appointed Preachers; 2 Ray- 
nond 1205. in Cobalt v. Newcombe. 


The 


. - / > 
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The penal modes, and the voluntary one of re, | 


ſignation in this. 


Reſignation. The Biſhop may refuſe to actept 3 
4 reſignation, upon ſuffictent canſes, but whe. | 
ther he can without cauſe aſſigned, was a queſ. | 
tion left undetermined in a late celebrated tiſe, 
(85) in which it was ultimately determined that ; 
genera! bonds of reſignation are fimoniacal and i 
illlegal (86). f 

Suſpenſion is temporary deprivation, and may 
be either ab officio or beneficio, or both. If Cler- q 
gyman officiates after ſuſpenſion he may be ex. | 
communicated and puniſhed far his * | 


rity. 


Deprivatime (85) is an Eccleſiaſtical cenſure, I 
whereby a Clergyman is deprived of his Parſo- 
nage, Vicarage, or other Eccleſiaſtical promotion | 


or dignity. 


The cauſes of deprivation are properly deter. 
minable by the Eccletialtical Laws, but becauſe | 


there 


' (85) Biſhop of London v. Fytche. See Cunning: 


* Law of Simony, p. 52. 
(86) See in a late caſe, 2 determination ſeeming) 
different, but the circumſtances differ much, 4 Term. 


Rep. 359. 


(87) I here inſert a late opinion of a celebrated Engliſh | 


Ad on ſome queries put to him as to deptitt 
| tion. 
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there are generally eſtates of freehold annex- 
ad to them inſeparably, the Courts of Com- 
mon Law do ſometimes inſpect and regulate the 
proceedings of the Ecelefiaſtical Court, and 
where they proceed againſt the rules of the Com- 
mon Law, have frequently prohibited them, ef. 
pecially where ſuch ſentence of deprivation for 
any offence is inflicted by Act of Parliament. 

In all cauſes of deprivation of a perſon ac- 
tually poſſeſſed of a benefice, theſe things muſt 
occur: A monition or citation, a libel, time 
for proofs and anſwers, liberty for council to de- 
fend and except, a ſolemn ſentence. 


ton, I have no doubt ſays he that conviction of an ob- 
rious crime, ſuch as inceſt, & c. &c. would juſtify a depri- 
ation, for although the power of the Eccleſiaſtical Court 
to deprive has been queſtioned in ſome older caſes in times 
when a jealouſy was entertained againſt the juriſdiction, 
| cannot think theſe caſes would now be regarded as 
authorities to obſtruct a neceſſary at of diſcipline, 
particularly when oppoſed by determinations of a con- 
trary import, There is as little doubt that a Biſhop or 
ay private perſon proceeding againſt an individual for 
oences, may compel witneſſes to attend, and to declare 
upon oath what they know reſpeCting thoſe offences, 
unleſs theſe witneſſes are protected by ſome privilege of 
character, as Attornies or the like, or by ſome partici- 
pation in the guilt of the crimes charged. 

Yor. II, 1 F Sentence 
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Sentence of deprivation muſt be pronounced 
by an Eccleſiaſtical perſon, and not by a Layman, | 
Cauſes of deprivation by the Common Lay ae | 
want of orders, abilities or age, fimony, infide- J 
lity, incontinence, perjury, murder, drunken. | 


neſs; and avarice, and according to my Lord Coke, 


even dilapidations, but in the laſt caſe the puniſh- ; 


ment never was inflicted. 


A perſon depoſed, is he who is deprived of his 
office and benefice, though not ſolemnly. All 
perſon degraded is deprived of both ſolemnly. S. 


was atte! 
contume! 
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arnament 
his order 
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fin pro] 
the Eccle 


ſalute aui 


for the ſaid crimes for ever, and by the authority gen 


pended, is he who is deprived of one or both of WW : bar to { 
them both for a time, but not for ever. an 
Degradation is an Eccleſiaſtical cenſure, whereby WM 
a Clergyman 1s deprived of his orders (88), and g © as 5 
| Joreſaid, 
| as BW & foi Ee 
(38) Precedent of a ſentence of Degradation. “ Ofce v. Ke and or 
Shewell, for clandeſtine ſolemnization of marriage. John lim in the 
Archbiſhop of Dublin, in July 1739, with the advice and on the part 
aſſiſtance of Thomas "Trotter, Rev. Ch. Whittingham, The righ 
| Archdeacon of Dublin, Eſpinaſſe Prebendary of Swords | ag, orders 
betherſtone of Donoghmore, King of Tipper, and John a " Rom 
Gill, Vicar of Tallagh; does pronounce, decree, and gits in tlieſ 
declare the ſaid Edward Shewell guilty of the crime * 15 1 
objected. to him in the ſaid articles, and that the ſaid Gerical off 
Edward Shewell being a Prieſt and Deacon be entire May _ be 
removed, depoſed and degraded from, and deprived of | queſtion, 
the ſaid office of Prieſt and Deacon, and each of them kltants, or 
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ws attended in the Romiſh Church with great 
contumelious ceremonies, 

Degradation 15 of two ſorts, the one ſum- 
mary by word or ſentence only.—The other ſo- 
mn by diveſting the party degraded of thoſe 
anaments and rights which are the enſigns of 
is order or degree—ſolemnly tripping him of 
his clerical habit. The firſt of theſe is depo- 
{tim properly ſo called. The proceedings of 
the Eccleſiaſtical Tribunals are profeſſedly pro 
ſaute auimæ ? nevertheleſs the Kings pardon is 
bar to ſuch proſecutions, but not to thoſe ad 
mtautiam partts. 


u, do hereby, by and with the advice and confent 


zoreſaid, remove, depole, deprive and degrade him 
the ſid Edward Shewell of and from all clerical of- 
fees and orders of Prieſt and Deacon, and do condemn 
lim in the coſts made or to be made in this buſineſs, 
an the part and behalf of our Promoter of the office.” 
The right however of any human authority to annul 


toly orders once conferred, though a frequent practice 


n the Romiſh Church, has been diſputed by the theolo- 
pls in theſe countries, and though ſuch degraded Cler- 


g7man is moſt ſeverely puniſhable for exerciſing any 


Cerical office afterwards, yet if he doth, whether it 
my not be valid as to third perſons has been made a 
queſtion, A degraded Clergyman marrying two Pro- 
ttants, or Papiſt and Proteſtant, is guilty of a capita] 
ence in Ireland, by 12 Geo. I. 
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BEN EFICES or beneficiary grants, though | 
now in common parlance confined to Eccleſiaſ. 
tical preferments, originally extended to lay fees | 


ſons, but of their difference as to patronage, ot 


284 ECCLESIASTICAL 


Chapter the Seventh. 


OF ECCLESIASTICAL BENEFICES. 


of every kind, 


They were either proper or improper. Pro- | 
per were thoſe granted on condition of a retri- | 
bution in military ſervices. Ecclefiaſtical bene- | 


fices were therefore of the improper kind (i). 


I ſhall not here ſpeak of the diſtinction of be- | 
nefices into rectories and vicarages, which we 


have already diſcuſſed under the right of per- 


(1) Conſult the famous Padre Paolo's work on bene- 
fices, of whom Sir Henry Wotton truly ſaid * 


doc tior, taulo modeſtior, 
the 
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BENEFICES. 


the method whereby the Clerk 1s oy: into ſl | 


fon of them. 
They are in this light: | 
iſt, Preſentative Benefices. For the obtaining 
of which the Patron muſt preſent his Clerk to 
the Biſhop or other Ordinary to be inſtituted, 
and the Biſhop commands the Archdeacon to 


nduct him. 
and. Collative Benefices are thoſe which are in 


tie gifts of Ordinaries, and within their own 


junſdiction 3 in which caſe there needs no pre- 
entation, but the Ordinary collates or inſtitutes 
the Clerk, and ſends him to the Archdeacon or 
other perſon whoſe office it is to induct him. 

zrd. Donative Benefices are thoſe which being 
exempt from the juriſdiction of the Ordinary, 
ze viſitable only by the King, or other ſecular 
Patron, who puts his Clerk into poſſeſſion of the 
benefice, by virtue of an inſtrument under his 
hand and ſeal, without inftitution or induction, 
licence or examination by the Ordinary. 

The right to preſent to benefices is commonly 
called Advoꝛoſon, which word means Advocatio 


taking into protection, and is ſynonimous to 


patronage. It is not a right to the corporeal 
poſſeſſion of the Church, for that is in the Par- 


lon, but a right to give to ſome other man 


litle to ſuch bodily poſſeſſion. It is complete- 
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ly an incorporeal hereditament, of which cor. 
poreal poſſeſſion cannot be had, but which pro- 
perly lies in grant (2) and 1s conveyable only 
Ras: e : 

The right of patronage called advowſon thus 
originated ; at firſt the tithes were given to the 
Clergy in common, then living with the Ri- 


| ſhop at their common Church, or Cathedral, 


Afterwards Lords of manors built Churches on 
their own demeſnes, and appointed the tithes 
to be paid to the perſon there officiating, from 
whence aroſe diviſion of pariſhes, and from thence 
the Lord had of common right a-power of no- 
minating the Miniſter to perform Divine Ser- 
vice in ſuch Church of his own foundation (3). 

Advowſons are either appendant or in groſs, 
Lords of manors being originally the only found- 


(2) An Advowſon is aflets for payment of debts. 
The void turn is a chattel except where the Incumbent 


has alſo the Advowſon. 


(3) This original of the Fus Patronatus by building 
and endowing the Church, appears alſo to be allowed in 
the Roman Empire, Nov. 56. tit. 12. ch. 2. Nov. 118, 
ch. 23. It may alſo come from giving the land on 
which the Church is built, or endowing it with land. 
Watſon ſeems to think, however, that the Biſhop mult 
conſent thus to ſettle the Advowſon. 


ers 
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or. des, and of courſe the only (4) Patrons of 
ro- I Churches, the right of patronage or preſenta- 
nly 1 tion, ſo long as it continues annexed to the poſ- 
; I ſeſſion of the manor (as ſome have done from 
hus 3 the foundation of the Church to this day) is 
the 4 called an Advowſon appendant, and it will paſs, 
Bi- 1 or be conveyed together with the manor, as in- 
ral, 3 cident and appurtenant thereto by a grant of the 
on I manor only without other grants, and even, as 
hes it is faid, without the words cam pertinentits : 
rom but where the property of the Advowſon has 
nce once been ſeparated from the property of the 
no. manor, by legal conveyance, it is called an Ad- 
Ser- vowſon in groſs or at large, and never can be 
z). appendant any more, but is for the future an- 
oſs. nexed to the perſon of its owner or purchaſer, 
nd- and not to any of his manors or lands (5). 

ebts. (4) This Burn and Gibſon do not admit in ſuch lati- 
bent tude, they ſay only that Biſhops on ſuch account were 
nent to let the Lords have the nomination of perſons, 
ding vith reſervation to themſelves of an entire right to judge 

ed in of the fitneſs of the perſon ſo nominated. | 

118. (5) It may de thus ſeparated in three ways. 1ſt. If li 

on tie manor be granted excepting the Advowſon. 2nd. i 

land. It the Advowſon be granted alone without the thing to | 

muſt which it is appendant. 3rd. If the Advowſon be pre- | 

icnted to by the Patron, as an Advowſon in groſs. TIEN 

ers Lioſiaſtical perſons cannot grant Advowſons, | [| 
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To whom the right of patronage belongs in 
If Joint- 
tenants or Tenants in common vary in their pre. 
ſentation, the Biſhop is not bound to admit 


certain ſpecial caſes is worthy of note. 


any of their Clerks. 


If Coparceners preſent, the Biſhop is bound 
to admit the Clerk of the eldeſt ſiſter firſt, and I 
fo on in turns, and it goes to the Aſſignee. Be. 1 
though the Mortgagee be I 
in poſſeſſion, yet the Mortgagor ſhall preſent. 
A Tenant by curteſy preſents. Tenant in dower I 


fore forecloſure, 


has the third preſentation. 


An Advowſon cannot paſs by livery, or orally, 4 
The inheritance of the 4 
Advowſon may be ſold or granted while the 1 
Church is void, or the avoidance which is to 1 


but only by deed or will. 


happen next after, but not the void turn itſelf; 


and the preſentation to the vacant Church doth 1 
not paſs by the ſale of the Advowſon but is a 
thing diſtin& from it, and if the Advowſon it. 
ſelf be purchaſed during the vacancy, with in- z 


(6) Where theſe Patrons vary in preſentment, the 
Church is not properly ſaid to be litigious, ſo that the 
Ordinary ſhould be bound at his peril to direct a wit q 
to enquire into the right of patronage, for that wri: 4 
lieth where men preſent by ſeveral titles, but Joint- q 
tenants preſent all in one title, and therefore the Or. 


dinary may ſuffer it to paſs if he will into the lapſe. 
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tention that a certain Clerk be preſented, it is 
imony (7), but the grant of the void turn by 
the King is good. In a grant from the Crown the 
advowſon muſt be particularly expreſſed, tho 
13 we have ſaid, in a grant from a private per- 
on, it will paſs by a grant of the manor with- 
out being expreſſed (8). 

As the right of patronage or perpetual intereſt 
n an Advowſon may paſs by the grant of him 
that is ſeiſed thereof, ſo the right of preſenting 
to one or more avoidances, or to ſo many as 
hall happen in a limited time, may be con- 
ſeyed by the ſame means, but the grant of a 
next avoidance of a Church muſt be by deed, 
for a grant by word only will operate no- 
thing (9). 

f the grant of a next avoidance be to one and 
bis Heirs, yet it ſhall go to his Executors and 
be a chattel. And if one be ſeiſed of an Ad- 


(7) In England, by ſtat. 12 Ann ch. 12. if a Clergy- 
nar in his own name or that of any other perſon pur- 
aſe the next avoidance, and be preſented to or collated 
bereupon, ſuch preſentation or collation and all acts 
anlequent thereon are utterly void. | 

(8) In Spain and ſome other countries no Patron 
en alienate an Advowſon but by ſelling the manor to 
Fich it belongs. 

(9) Criſps caſe, 3 Cro. 163. 
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vowſon in fee, and the Church doth become I 
void, the void turn is a chattel, and if the Pa. 
tron dieth before he doth preſent, the avoidance q 
goes not to his Heir, but to his Executor. 

Patronage thus acquired by deſcent or pu;. | 


chaſe may be diſturbed in various ways. 


Diſturbance of patronage is an hindrance or 1 
obſtruction of a Patron in preſenting his Clerk | 
to a benefice. It was diſtinguiſhed at Com- 
mon Law from ufurpation, but by ſtatute, uſur- I | 
pation is now become only a ſpecies of diſtur. 1 


bance (10). 


Diſturbers may be the Pſeudo Patron, his | 
Clerk, or the Ordinary. Diſputes therefore about : 
patronage or advowſon may be reduced to f 


two claſſes, thoſe between two Lay Patrons, and 
thoſe 


(10) Uſurpation. At Common Law, when a ftranger j 
preſented a Clerk who was admitted and inſtituted, the 
rightful patron loſt not only that turn, but alſo the ab- 
ſolute inheritance of the Advowſon, till he recovered] 
it in a writ of Advowſon. The ftatute of Weſtminſter 
2. gave a poſſeſſory action if brought within fix months. 
Statute of 7 Anne ch. 18, * enacted that though the fi 
months were paſt, and therefore the action under ſta- 
tute of Weſtminſter barred, yet the Patron ſhould loſe 
only that turn. Plenarty therefore for ſix months is {il | 


a bar in Qu. Impedit, which is only a paſceſſory action. 


* In Ireland, 1 Geo, II. ch. 23. 
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3 Advowſons diſputed between two Lay Patrons.— 
r. one of theſe preſents his Clerk to the Biſhop, 
Pur. aaa the Biſhop inſtitutes him receiving no inti- 

nation from the other to the contrary, the 
<< ar littcr has no remedy but by Quare Impedit. 
Clerk ; ut if the Biſhop has reaſon to think that it will 
Com- ee diſputed, and perhaps ſuſpects or knows that 
uſur- be other has not knowledge even of the avoi- 
liſtur. MT Gnce, he may (and it is but reaſonable and 

ei) poſtpone the Clerk thus preſented for fur- 

, bus [ ther examination, (12) and therefore 1s not a 
mw | diſturber 
el 083 
5, and 4 1 Inſt, 344. it is ſaid that uſurpation by collation though 
thoſe WW | works no plenarty againſt preſenting yet doth againſt 

—_ :mther c//ator, but Mr. Hargrave in the note thereon 
tranger i bens to conſider the ſtatute of Anne as preventing it 
ed, the | from now affecting even another collator. : 
the a. (11) We might add perhaps diſputes on this head be- 
covere A twccn two Biſhops, but ſuch diſputes can hardly ariſe, 
minſter ff unless the limits of their dioceſes were diſputed, or a 
months.  {eſtion aroſe whether a pariſh were a peculiar or not,) 
the fix} except in caſe of lapſe to the Metropolitan and the Or- 
der ft nary collating notwithſtanding, and by the Metropo- 
ald lok lr neglect fix months running and plenarty incurred. 
s is il} (12) By the ancient Canons the Biſhop had two months 
tion. ume to enquire and inform himſelf of the ſufficiency 
: —_ ad qualities of every Clerk preſented to him. Twenty- 
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diſturber by not immediately receiving the Clerk I 
of | 


eight days ſaid to be now allowed by the law for tha WW 
purpoſe, 1 Roll's Ab. p. 354. Hob. Rep. 317. It having I 
been ſaid that the Ordinary was bound to receive the 
Elerk of him that comes firſt, Lord Hobart held the 3 
contrary, for as he may take a competent time to exa. | 
mine the ſufficiency and fitneſs of a Clerk, ſo he may E 
give convenient time to perſons intereſted to take know. |} 
| ledge of the avoidance (even in caſe of death and where | 
notice is to be taken not given, as it muſt in caſe of 


deprivation) and to preſent their Clerks to it. 


In 3 Leonard 46. it is ſaid that if the Church become; | 
void by the death of the Incumbent, in which caſe the Pa- . 
tron is to take notice at his peril, without any notice given J 
to him by the Ordinary of the Incumbent's death, if the 4 
Patron preſent his Clerk a week before the fix months are f 
ended, and the Ordinary refuſes the Clerk for inability, : 
becauſe he is unlearned, and the week paſſes over and | 
ſo the ſix months paſs before the Patron preſent another; | 
in ſuch caſe the Biſhop ſhall have the collation : for it 
was the Patron's folly that he did not preſent before, 
ſo that the Ordinary might examine him, and if he had 

been found unfit, that he might preſent another to the 1 
Ordinary within convenient time, and for this a good f 
caſe is cited of the 14th of H. VII. which had been long 1 
debated, and where Ordinary commanded the Clerk to | 
come to him afterwards to be examined becauſe he | 


the Ordinary then had buſineſs, and the better opt } 
nion | 
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of him that comes firſt, (13) but he muſt ex- 
amine in a convenient time, and after that re- 
ſe in a convenient time, otherwiſe he is a 
iturber (14); indeed in my humble opinion, 
zithout uſing any ſuch pretext, he might di- 
ztly defer it, for the avowed purpoſe of giv- 
ing time to all perſons intereſted to take xnow 
age of the avoidance, where he can ſhew rea- 
ſonable ground of ſuſpicion that the title was 
controyertible, and ſuch ſeem to me to be the 
words of Lord Hobart quoted in a note below: 
but he has this advantage, in referring the refuſal 
to the examination, that he is abſolute in refuſ- 
ing for lack of learning (15), and need not ſet 
forth in what kind of learning the Clerk is defici- 
ent, (16) but he muſt give notice of his refu- 


tion was, that it was a good plea for the Ordinary, 
for he did not refuſe the Clerk, but the Clerk did not 
return, and the ſix months expired, and he collated, and 
that the Patron did not preſent. early enough that he 
might have time to examine him. 

(15) Hob. 317. 

(14) Salk. p. 539. a month has been allowed as con- 
ſenient time. 

(15) 4 Mod. 134. 

(16) Shower's Parliamentary Caſes 88. where the cone 
trary opinion given in Hall v. the Biſhop of Exeter, 4 
valk, 539. was done away. 


ſal 
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ſal if it be for want of learning, but not if it | 


be for crimes, for theſe are as much in the 
nizance of the Patron as of the Biſhop. 


If the ſecond claimant then, (convenient time J 
being thus given him) doth not preſent his 
Clerk, the Biſhop muſt leave him to his Quatre 


Impedit, and inſtitute the Clerk firſt preſented; 
and if the ſecond claimant merely enters a caveat, 


without offering his Clerk, it will not do, nor is | 
the Biſhop bound to regard the caveat, yet his 
more prudent and decent mode 1s to put a rule 3 
upon him to withdraw his caveat, or ſhew cauſe f 
to the contrary, which if he doth not do, the ; 
Biſhop may inſtitute the Clerk firſt n to 3 


him (17). 


If the ſecond claimant upon convenient time I 
being given to him, or immediately and as ſoon | 
IE | a | 


(17) In a caſe which came within my own cogni- ] 
zance in the dioceſe of Cloyne, a Clerk was pre- | 
ſented by the Crown; caveat entered by Mr. P. | 
Rule to withdraw caveat, unleſs caufe. Cauſe ſhewn } 


was producing a deed of preſentation. 


The learned Biſhop to whom I had the honour of ä 
being Vicar General, agreed with me in opinion that 
the cauſe was not ſufficient, without actually preſenting ö | 
His Clerk, and that he might notwithſtanding inſtitute ; 
the Clerk preſented by the Crown. This opinion is ; 

confirmed } 


as the 
not ad 
eſt wa 
out 01 
Biſhop 
except 
the pa 
mand 
Biſhop 
the pe 
ting pe 
wards « 
ed Biſ 
as it ſe 
Adue 


confirm 
formerly 

(18) 
ſhop dir, 
and othe 
a Jury 


into anc 


riphtſul. 


Mr. I 
by the Ecc 
poral Cour 
ber, by gin 
the very av 


jour of | 
On that g 
ſenting i 
nſtiture | 
nion is ; 
firmed | 


BENEFICES. 295 


as the other, preſents his Clerk, the Biſhop need 
not admit either, but may put it (and it is his ſaf- 
| way) upon one or other of the parties to ſue 
out or demand a Fus Patronatus (18), for the 
Biſhop is not bound to ſue out a Jus Patronatus 
except at the prayer and coſt of one or other of 
the parties. It is the intereſt of the parties to de- 
mand a Jus Patronatus, for if they do not, the 
Bilhop may let the living lapſe ; and if they do, 
the perſon ſucceeding has the advantage of get- 
ting poſſeſhon, though he may be ouſted after- 
wards on a Quare Impedit, and the diſintereſt- 
ed Biſhop can have no objection to granting it, 
a5 it ſecures him from being a diſturber. 

Advowſons diſputed between a Biſhop and a Lay 


confirmed by Biſhop Gibſon, p. 778. though Degge had 
formerly cautioned Biſhops to reſpect ſuch caveats . 
(18) A Jus Patronatus is a Commiſhon from the Bi- 
ſhop directed uſually to his Chancellor or Vicar General 
and others of competent learning, who are to ſummon 
Jury of ſix Clergymen and fix Laymen, to enquire 
into and examine and to certify to him, who is the 


nghtſul Patron. 


* Mr, Blackſtone, indeed ſays, that inſtitution after a caveat is void 
oy the Eccleſiaſtical Law, but that a caveat is regarded by the Tem- 
poral Courts as a mere nullity. But a Biſhop cannot become a diſtur- 
ber, by giving inſtitution without regard to a caveat, as n by 
the very authority he quotes in x Burn, head Caveet. 
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Patron. Let the Biſhop collate as ſoon as poſ. | 


ſible. It doth not make a plenarty but it make; 


him Defendant. Let him not regard a cave 
which he would between two lay patrons to a cer. 
tain degree, in whoſe caſe he would award 
Jus Patronatus, but in his own caſe that is not 
neceſſary, for the deciſion in ſuch a ſuit is to di. | 
rect him which of two titles to which he a ſtrang- i 
er is valid, but in his own caſe he knows his own | 
title, and is not ſuppoſed to doubt it when he 


collates. 


The Patron ſhould iſſue a Ne Admittas (19) | | 
directly, which though it doth not prevent the | 
Biſhop } 


(19) Ne Admittas. The nature of it is this: Serving | 
your Qu. Imp. on the Biſhop prevents a lapſe, but doth Z 
not prevent him from collating and incumbering the liv. | 
ing, and if he collates, though you turn out his Clerk 3 
at the laſt, yet he gets the rents and profits in the mean | 
time, which you may afterwards find it difficult to recover, 
And where the diſpute is between two Lay Patrons, a | 
Ne Admittas may be neceſſary, though Q. Imp. has | 
been brought, for otherwiſe the Biſhop may admit the | 
Clerk of a third perſon, as in the caſe of Lancaſter and | 
Lowe, Cro. Fames, and then that third perſon thus ad- 1 
mitted is not removeable but by a new Qu. Imp. again | 


him. 45 
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Biſhop from collating, and he may diſregard it 
if he pleaſes, yet makes the Biſhop who collates 
after he receives it, liable to a Quare Iucumbravit, 
if his opponent ſucceeds in his Quare Iinpedit. 

Remedies for diſturbance of Patronage axe, 1ſt writ 
of right of Advowſon. 2nd, Darrein Preſent- 
ment. zrd. Quare Impedit. | 

1. Writ of right of Advowſon, is a peculiar writ of 
right (20) framed for this ſpecial purpoſe : it is 
to recover where the Patron is put to his mere 
right (21), and in order to ſuch recovery a preſen- 


In the caſe of Lord De Clifford v. Webb, in Ireland, 
before mentioned, a Ne Admittas was ſerved, but ſeem- 
ed tome to come too late, the Biſhop having incum- 
bered the Church before. on 
Quare Incumbravit is to recover the preſentation, and 
allo ſatisfaction in damages for the injury done by 
neumbering the Church with a Clerk pending the ſuit, 
and after the Ne Admittas received. 

are non admiſit is to recover damages againſt the 
Diop, in caſe he does not obey the judgment in Qu. 
Imp, | 

(20) Writ of right of advowſon is a peculiar writ of 
igt framed for this peculiar purpoſe. The pure, pro- 
per, or mere writ of right lies only to recover lande in 
fee ſimple, 

21) By mere right is meant mere right of property, 
"itzout either poſſzſion, or even the right of poſſeſſion. 
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tion muſt be alledged in himſelf or ſome ef bs a tn 
anceſtors which proves him or them to have been v0 uſu 


once in poſſeſſion ; for a purchaſer untill he hath WM {on tc 
preſented, hath no actual ſeiſin whereon ts ne Pa 
ground a writ of right. This writ is totally Gif. | clic 
uſed ſince the ſtatute (22) enacted that nd Fnted 
uſurpation ſhould turn the intereſt of the Patron right t 
to a mere right. aud to 
2. Aſſize of Darrein Preſentmeut.— This is now | tation 
totally out of uſe, but has been a method of WW preſent 
remedy ſo celebrated that it ought to be known, being c 
as alſo the reaſons why it is out of uſe. It WW Quire 
lay when a man or is anceſtors under whom he 0 Adv 
claims, have preſented a clerk to a benefice, g z. Q 
who is inſtituted, and afterwards on the next WJ comma! 
avoidance a ſtranger preſents a Clerk, and there. WW tis Cler 
by diſturbs the real patron, this writ was to en- per per 
quire who was the laſt Patron that preſented, WW Clerk) 
| | In th 
(22) In England, 7 Anne ch. 18. in Ireland, 1 Geo, | Plaintiff 
II. ch. 23. If the right of the living be not queſtioned, | at leaſt 
but only the Clerk preſented is refuſed for ſome perſonal | 
defect or ſpiritual offence, his proper remedy is Duplex | 
Duerela fo called becauſe it is a complaint both againſ | (23) Q 
the Biſhop and againſt the party at whoſe requeſt ju. de be a 
tice is delayed. It is ſometimes brought alſo by his I | enly poſſe 
tron, and if he ſucceeds in it, the ſuperior Spiritual | fencing; t 
Court can grant inſtitution and induction, for it is 2 preſent: 


complaint to ſuch ſuperior court. * 
| and! 
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and this before the ſtatute, (which enacted that 
10 uſurpation ſhould turn the intereſt of the Pa- 
ton to a mere right) was concluſive as between 
the Patron and a ſtranger, for till then the full 
»ſejon of the advowſon was in him that pre- 
ented laſt. But that ſtatute having given a 
rioht to any perſon to bring a Quare Impedit, 
and to recover notwithſtanding the laſt preſen- 
tation by whomſoever made, Aſſiſe of Darrein 
preſentment has been diſuſed, not only as not 
being concluſive, but alſo as more confined than 
Quare Impedit, being only applicable to titles 
to Advowſons by deſcent. 

z. Quare Impedit.— The writ of Quare Impedit 
commands the Biſhop, the Pſeudo Patron, and 
bis Clerk to permit the Plaintiff to preſent a pro- 
per perſon (without ſpecifying the particular 
Clerk) to a vacant Church. 

In the proceedings on a Quare Impedit the 
Plaintiff muſt ſet out his title at length, and ſhew 
it leaſt one preſentation (23) by himſelf, his 

| anceſtors, 


(23) Qu. Im. is a poſſeſory action, and therefore not 
to be maintained without having had a pg/z/ion, and the 
only poſſeſhon he can have had, muſt have been by pro- 
leuting; the Plaintiff therefore muſt always declare upon 
z preſentation made by himſelf or his anceſtors, or one 


3A2 | whoſe 
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anceſtors, or thoſe under whom he claims, ang | 
where the Advowſon is not in groſs, it would 
be bad pleading to count upon more than one; 
(24) he muſt recover by the ſtrength of his 

own title, and not by the weakneſs of his ad. 
verſary's, and he muſt alſo ſhew a diſturbance | 


before the action brought. 


If Plaintiff fails in making out his title, De- 
fendant if he wants judgment, and not merely 


to nonſuit, muſt make out a title himſelf. 


Both Plaintiff and Defendant in Quare Impe. | 
dit may be Actors and either of them have a | 
writ to the Biſhop as the right falls out to be, | 
But it the Defendant hath preſented his*Clerk, | 
and he be admitted, inſtituted, and inducted be. 
fore the Qu. Imp. brought, the Defendant then 


whoſe eſtate he hath, or by the grantee of the nent | 
avoidance, or by his leſſee for life or years, 3 Salk | 


293. 


(24) That to alledge two preſentations is double plead- 
ing in Qu. Imp. is a general rule well known, but | 
to this there are exceptions, E. G. if the advowſon bein | 


groſs ; ſo for inſtance in a declaration in Mallory's Qu. 


Imp. p. 62 there are two preſentments, though it be | 
not in gro/s, but the firſt is the preſentment of a tenant } 
for life (recited merely as conveyance to the ſubſtance of | 
his plea,) but under whom it will be obſerved the Plai | 


tiff makes no title. 
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bath no cauſe to have a writ to the Biſhop, and 
conſequently the Defendant is no actor but mere- 
ya defendant, and the poſſeſſion of his Clerk is 
| title ſufficient if the Plaintiff doth not ſhew 
better; and therefore if the Defendant in his 
plea doth alledge a title pro forma, and that he 
hath preſented by reaſon thereof, that 1s ſufficient 
for the preſent and future time, if no better 
title be oppoſed to it (2 5), without alleging any 
other preſentation in himſelf, or in any from 
whom he claims : but if the Defendant was out 
of poſſeſſion as well, as the Plaintiff, he muſt 
then make out a good title,, or elſe he never 
ſhall even have a writ to the Biſhop to admit 
his Clerk, and in this caſe only he is an Actor 
a well as the Plaintiff, and in ſuch caſe he is 
to alledge a ſeiſin of the Advowſon (as the Plain- 
tf muſt) either in himſelf or in thoſe from 
whom he claims, which is to be done by alledg- 
ing a former preſentation, that being the only ac- 


dual ſeiſin of an advowſon, and though Plaintiff be 


nonſuit, yet no writ goes to the Biſhop, without 
title made by the Defendant. 

The Proceſs in Qu. Imp. is by ſummons, 
ttachment, and diſtreſs peremptory; if the op- 


(25) But if the Plaintiff makes out a better, than 


| © poſſeſſion, Defendant, although he be in poſſeYſion, 


nuſt make out ſtill a better title than the Plaintiff. 
poſition 
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poſi ition ariſes from»the Biſhop alone, he only | If | 
is named in the writ : if from a third perſon point 


being Patron, the writ ſhould be brought againſt Wl %. 


the Biſhop. and Clerk as well as againſt the Pa. wetert 
tron, becauſe if the Biſhop be left out and the WM ror ce 
ſuit be not determined till fix months are paſt, he _ ET 
is entitled to preſent by lapſe—and if the Clerk | preſen 
be left out the Patron may recover his right of Churc 


patronage but not the preſent turn: if they have in the 
no other intereſt, the the uſual anſwer is, the | Rer 
Biſhop's that he claims nothing but as ordinary, WI of his 
the Parſon's that he is Parſon imparſonee (26), WM arc, 1 
1 
g Tn > | Plea, 
(26) Detail on the pleadings in Qu. Imp. cannot be Lake 
here expected. In Mallory's Treatiſe on the SubjeQ, the | ling 4 
learning is fully and ably ſet forth; the few following N : 0 
obſervations may be of uſe to beginners. The dicla-. Th = 
tion muſt alledge a preſentment in the party or thoſe | 1 
whoſe eſtate he hath; but preſentment is not ſufficient ama 
: k : be be a 
without ſeiſin or laying the fee ſimple in ſome other, | "ONE 
and bringing down the advowſon to himſelf—Plaintif as 
muſt not deſert his own title to controvert Defendants, 
| title) an. 
and even cannot do ſo, yet the King may take a t- ape 
verſe upon a traverſe, which regularly a common per- The u 
ſon cannot, nor according to Vaughan in any caſe, bu | 
where the firſt traverſe tendered by the Defendant 50 a 
not material to the action brought. Where perſons pre- 3 ” 
ſent by turns, the Count muſt be de medietate advict-| mM = 


tionis, but if they preſent jointly at the ſame time, | 
25 E. G. coparceners, it muſt be de advocatione medietatii. | 


Pla. 
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If the Plaintiff ſucceeds, the Jury beſides the 


2 | 
— bont in iſſue are to enquire, De plenitudire Ec- 
zaink f %; Ex cujus præſentatione; an tempus ſemeſtre 
he Pa. vereist; De valore Ecclęſiæ per annum—a Ju- 
nd the bor cannot be withdrawn in Qu. Imp. He that 
aſt, he | recovers recovers the advowſon as well as the 
Cle WH preſentment, and the Incumbent that was in the 
ight of Church when the writ was brought, if named 
y have WH in the writ, is actually removed. 
is, the Remedies given to the Clerk in full poſſeſſion 
dinary, of his Benefice to recover his dues and rights, 
> (26), nue, 1. Juris Utrum if the lands were Frank 
[f | - 


Pla, The Biſhop is uſually made a Defendant, not 
becauſe he is really a diſturber, but to prevent his col- 
ating pendente lite, but whether he be a diſturber or 
not, if he be made a Defendant, and had no right to 
collate when the writ was brought, it is uſual for him 
to plead that he claims nothing but as Ordinary ; and if 
be be a diſturber merely by having inſtituted on the pre- 
ſentment of another, he cannot well plead any other 
than this uſual plea (for he cannot plead the Patron's 
tile) and then the opponent Patron ould pray a writ 
to the Biſhop with a ceſſet executio, 

The uſual plea of the Incumbent is that he is Parſen 
inparſenee, and if the Patron has pleaded properly, any 
other plea ſeems unneceſſary, for he can only ſupport the 
lame thing; but he has a right to plead his Patron's 
title and to ** it if his Patron will not do ſo. 

Almoigne, 


nnot. be 
ject, the 
ollowing 
\ declara- | 
or thoſe | 
ſufficient 
e other, | 
-Plaintif | 
endants, 
e a tie] 
non per- 
-aſe, but 
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ne time, 
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Almoigne for he cannot have a writ of right be- 


cauſe he has not in him the entire fee and right | 


(27). 2. Writ of Entry, Aſſize, Ejectment, Debt 


or Treſpaſs, and all the fame poſſeſſory reme. | 
dies, which the owners of Lay property have (28) | 
for the reaſon is the ſame, 


(27) Since the diſabling ſtatute Juris Utrum of little | 


uſe, becauſe the predeceſſor cannot aliene. 
(28) The principal ſtatutes in Ireland concerning 9», 


Imp. are 10 Ch. I. ch. 6. which enaQts that it ſhall not 
be affected by the ſtatute of limitations; the propriety | 
The 6th Geo. I. obviating delays | 
in Qu. Imp. but this has expired, and the 1 Geo. II. 
ch. 23, made perpetual by x Geo, II. ch. 23, which 
has been already mentioned as touching uſurpations, ſe 


of this is obvious. 


ante page 298. 
This laſt ſtatute further enacts that in this aQion (the 


only real action now in uſe) there ſhall be one gſein only, } 
on non appearing attachment, and at the return, th | 
grand difire/5—that the Clerk of Patron recovering, his | 
Executors, &c. may bring bill for account of profits 


from the ſummons, and recover a reaſonable value, but is 


concluded by Defendant's affidavit before Ordinary pre. 


vious to the ſuit, of what was bona fide made—that if 


judgment for Plaintiff on Demurrer be affirmed on er- 
ror, Defendant ſhall be accountable for all the profits 


from the judgment ; but during the conteſt Ordinary | 
may allow to the Defendant ſerving the cure Gol. a yea 
or to a licenſed Curate 3ol. or one third of profits if ei- 


UNION | 


cęeding that ſum. 


(29). 
ſubject 
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UNION OF BENEFICES. 


The power of uniting or conſolidating Church- 
« is derived from the Canon Law, and is with 
us founded either on ſtatutes (29), or on the 

common 


(29) The progreſs of the ſtatutes in Ireland upon the 
ſubject has been this: In the 1oth and 1tth Car. I. an 
it was paſſed, ch. 2. relative to pariſhes having both 
1 Parſon and Vicar endowed, or more, which enacted 
that the Biſhop of the dioceſe together with his Me- 
tropolitan by writing under their Epiſcopal ſeals, may 
mite for ever ſuch parſonages and vicarages into one be- 
nefice, (ſave ſuch of them as are annexed to Deaneries, 
Prebend or Dignity) but if they are then full, the pre- 
{ent Incumbents are to hold as uſual till the next avoid- 
mee, when the conſolidation is to take place. A com- 
niſſion is to iſſue from the Exchequer to value theſe liv- 
ings, if their Patrons were ſeveral, and if no one of 
them be full double in value to any one of the reſt of 
them, the Patrons are to preſent by turns. If any one 
or more be leſs in value than the fourth part of any 
ther, the patronage of ſuch ſmaller benefices to be ex- 
ict, and if any one or more be in yearly value a full 
fourth part or more of the greateſt of them, but under 
the yearly value of the moiety thereof, the Patron of 
the greateſt benefice is to have two preſentations for one 
tat the other or others have. Ia other words, if the 

Vor. II. 3 B ratio 
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common Law of the Church. By the latter 
- Biſhops may with the aſſent of the Patrons and g 
Incumbents (without aſking the conſent of the 
Crown unleſs where it has the patronage) unite | 
benefices pro hac vice, for the reaſons which are ad. i 
mitted by the Canon Law to be ſufficient, viz, for f 
| hoſpitality, ] 


ratio be leſs than two to one to preſent alternately; if | 
greater than four to one, the ſmaller patronage extinct; 


all between, two preſentations for one. 


In the 14th and 15th year of Charles II. an act paſt. | 
ed, ch. 16. reciting that in ſome parts of the kingdom, 
pariſhes were fo fmall, five or ſix lying together with. | 
in a mile or two, that the pariſhes were too much | 


burthened with ceſſes for building and repairing ſo many 


Churches, and in others ſo large that it was difficult for 1 
pariſhioners to repair to their pariſh Churches, and 
therefore enacting that during twenty years from thence 


enſuing, the Chief Governor with the aſſent of fix or 


more of the Privy Council, the advice and approbation 
of the Archbiſhop and Biſhop reſpectively, and con- 
ſent of Patrons and Incumbents, might unite and di | 
vide pariſhes in perpetuity, and diſappropriate bene. | 
fices where they found too great a number appropriate | 
ed to any Deanery, Dignity or Prebend, and alſo unite | 
preſentative benefices with cure to dignities without | 
cure *; the patronage to be divided by turns according 


7 


to value; the King if one of the Patrons, getting the 


* The converſe is allowed by 10 Geo. I. ch. 6, 
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hoſpitality, vicinity, poverty, or want of pariſhi- 


aners; and by ſuch union the two Churches are 
hecome one, ſo that a ſecond benefice may be 
taken by diſpenſation within the ſtatute of plu- 
ralities. Unions in fiture as well as in preſent 

are 


irt preſentation. This power of the Chief Governor 
and Council, after being continued by another act, viz, 
2 Geo. I. ch. 14. was made perpetual by 13 Geo. II. 

ch. 4. | 1 | 
The act of 2 Geo. I. abovementioned, which con- 
tnued this power, and was afterwards made perpetual 
iel, beſides expreſſing the power more ſpecially and 
extending to the ſeparation or annexation of parts of 
ariſhes, (where beſides the former requiſites the con- 
ſents of Patrons and Incumbents were given under ſeal 
atteſted by two or more credible witneſſes) added ſome 
proviſions, of which the moſt material are that ſuch 
unions, diviſions and appropriations ſhall be enrolled in 
the Rolls Office of the High Court of Chancery, within 
{x months after the date thereof, otherwiſe void, and 
that Parſons and impropriators ſhould now only contri. 
bute rateably to the repair of the Chancel or furniſhing 

of a Curate, 22 75 | 
The framers of the acts beforementioned were guilty 
of a very extraordinary omiſhon, which was that of not 
providing for the caſe of the death or remoyal of one of 
he Incumbents of the pariſhes to be united before the 
rſt, which caſe indeed muſt be univerſal, unleſs we 
3B" make 
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are good, and by the union of two Churches no | 
change is made in the advowſons, that is, not | 
only all rights are reſerved to the Patron and 


Patrons as before, but the nature of the Ad. 


vowſons, appendant or in groſs, continues the 


ſame. 


By ſtatute Law the Chief Governor of Ireland 
with the aſſent of ſix or more of the Privy Coun. | 
cil, approbation of the Dioceſan and conſent of | 
Patrons and Incumbents, may unite and divide | 


pariſhes, or parts of pariſhes n perpetuum (lay- 


ing the rights of all perſons intereſted) in all | 
manner of ways that may be found moſt ſer. 


* 


make the ſtrange ſuppoſition of cheir all dying at the 


ſame time. This made the act of 9 Geo. II. ch. 12 


neceſſary, which enacted, that in ſuch caſe, the Patron of 


the united pariſh entitled to the firſt turn ſhall preſent or 


collate to the ſaid united pariſh, by the name it is to | 


bear; his Clerk to be inducted into the pariſh then 
void, by delivery of a ſod if there be no Church ot 
ruin therein: and on death or removal of the other In- 
cumbents, the ſaid Clerk ſhall be the full and lawful In- 
cumbent of ſaid united pariſh without any new preſenti- 
tion, inſtitution, collation or induction: and if ſuch Cleri 
die or þe removed before the other parts become void, 


the Patron whoſe turn it then is may preſent, and his 


Clerk ſhall enjoy in the like manner, and ſo till the union 
be compleat. 


viceable 
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viceable to the Church, and contributary to the 
advancement of true religion; and may alſo diſ- 
appropriate benefices from a Deanery, Prebend 
or dignity, ſettle them on reſident Ineumbents, 
or unite them to pariſhes to which they are con- 
renient, and unite preſentative benefices to ſine- 
cure dignities, and vice verſa : the progreſs of 
theſe ſtatutes has been given in a note [| go}. 


PLURA- 


(30) The 14th and 15th of Geo. II. had, as we have 
ſeen given a power to diſappropriate benefices annexed 
to Deaneries, Dignities, and Prebends, where too many, 
iter deliberation and examination of witneſſes, and to 
ſettle them upon reſident Incumhents; but no power was 
given to unite ſuch benefices to other pariſhes lying con- 
renient to them, to provide for which the ſtatute 21 
Geo. II. ch. 8. was made. 

The other clauſes in theſe acts relative to unions re- 
late to the reparys of the Church of the united pariſh, 
to refidence, to firſt fruits, and are therefore more pro- 
perly referable to other heads, but we muſt not omit the 
proviſions in the ſtatutes 11 and 12 Geo. III. ch. 10. and 
23and 24 Geo. III. ch. 49. By the rt of theſe Acts 
al Archbiſhops and Biſhops having been empowered to 
erect Churches, or Chapels of caſe in any pariſh whoſe 
Church was too ſmall or too diſtant, (the bounds of the 
aſrits belonging to them being firſt ſet out by Incum- 
bent's conſent, and the inſtrument regiſtered, and en- 


rolled fo that the ſame ſhould be deemed diſtinct pa- 


riſhes 


Law, that if any perſon having a benefice with 


cure, he ſhall ih Jure be deprived of the former, | 
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PLURALITY OF BENEFICES. 
It was enacted ſo long ago as by the Coun. 
cil of Lateran A. D. 1215, and may from thence | 


be conſidered as an effential rule of the Canon | 


cure of ſouls take another like benefice i. e. with | 


This principle adopted into our law (31), made WW tot p. 
every ſuch benefice as zo the Patron void (32) by WM Cerk 
EE 5 thereof 
riſhes and perpetual cures ; the latter enacted, that every | Thu 
Archbiſhop might with the conſent of his Dean and } Englan 
Chapter, and every Biſhop with the conſent of the mon] 
Dean or Chapter of his dioceſe, (or if none, ef the | l : 
major part of the beneficed Clergy thereof) and alſo of £ 
the Archbiſhop, and Patrons of pariſhes, under hands | nh 
and ſeals, unite pariſhes appropriate belonging to ſuch dove | 
Archbiſhop or Biſhop reſpectively into one perpetual fruits 
vith cu: 


cure, or one or more of ſuch appropriate pariſhes to 
any other benefice or benefices contiguous, ſo as the | in poſſe 


whole union be not above one hundred pounds a- year. Doſſeſſio 
(31) The Council of Lateran is a general law receir- | 

ed in England, and as forceable as an act of parliament; | 63) A 

faid per Cur, in Stavely v. Ullithorn, Hardres' Rep, 0ugh be 

101. 2 (34) A 
(32) See Evans and Ayſcough, Latch 243. ke. Kc. 
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the Incumbents being inſtituted or collated to a 


ſecond (33), unleſs the parſon had a diſpen- 
ation for ſo doing, ſo that the Patron might 
preſent a new incumbent to the ſame, without 
waiting for either the deprivation or reſigna- 


tion of the former, or any ſentence declaratory - 


in the Spiritual Court, and a ſubſequent diſpen- 
ation would not cure the forfeiture ; but if he 
dd not chuſe to take advantage of it, he need 
not preſent, nor would lapſe run, till the firſt 
Clerk was actually deprived (34), and notice 
thereof given to the Patron. 

Thus ſtood matters at Common Law, but in 
England by ſtatute 21 0f H. VIII. ch. 13. com- 
monly called the ſtatute of pluralities, if any 
perſon having one benefice with cure of ſouls 
being of the yearly value of eighty pounds or 
above as valued in the King's Books of firſt 
fruits and tenths, ſhall take another benefice 
ith cure of ſouls and be inſtituted and inducted 
n poſſeſſion of the ſame, immediately after ſuch 
poſſeſſion had nN the firſt benefice is not 


33) A diſpenſation comes too late after inſtitution, 
dough before induction. 


(34) And till then he would i entitled to tithes, 
ke. &c. 


only 
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only void in Law, but in fact alſo, (3 5) ſo that 


lural 
the Patron thereof muſt prefent to a living of _ 
fuch value fo void within fix months, without ke ad 
expecting notice from the ordinary to avoid a | te for 
. | to hole 
This ſtatute of plurahties never was enacted 955 80 
in Ireland, and therefore the Law in this King: | doh 
dom as to the avoidance of a ſecond benefice, dt 
here no diſpenſation has been had, ſtands as it did | then af 
in England (36) antecedently to the ſtatute of 38 
| 31333 p | "ip Havi 
(35) Theſe expreſſions of Watſon and other writers 
that by the Canon Law the firſt living was void de Fure | conſider 
—by the ſtatute, in the caſes within it void de facts, d © diſpe 
not ſeem to me accurately true. It ſeems rather that lings. 
by the Canon Law it was void de facto or only voidable by the ( 
at the pleaſure of the Patron, by the ſtatute abſolutely 1 Clerk 
void de facto whether he will or no; ſo that the expre- s he c. 
ſion de Jure in the former caſe relates only to loſe | 
where the Patron doth not chuſe to take advantage of 67 S: 
the Clerk's act, and means that in ſuch caſe the living » Wl, no 70 
voidable by the Biſhop. | in Englan 
(36) In Ireland therefore the firſt living is void t co IL c 
Jure only, i. e. the Patron's not preſenting in fix months J the tru 
occaſions no lapſe till the Biſhop has deprived the Cle N . being 
of the firſt living, 2nd after giving notice to the Patron, vidſtang; 
and then the fix months run from that notice. But il (38) W. 


the Patron chuſes to take advantage he need not = Engliſh a 
for deprivation or any ſentence of an Ecclefiaftici iy imp 
Court. | | kingdom, 


pluralitis Vol. I 
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o that pluralities (37), and in both countries if a third 
ing of henefice is taken without diſpenſation by a per- 
ithout WW bn who already holds two by diſpenſation, both 
void a WW the former are void, and therefore if he wiſhes 
to hold the laſt, where he cannot get a diſpenſa- 
natted Wi ton for three (38), his beſt way is to determine 
King. WW which of the two former he will hold with it, 
nefice, ind to make the other void by reſignation, and 
it did wen apply for a diſpenſation to hold the new 
tute of one with that which he retains. 

; Having ſtated the general rule, we muſt now 
writers, 
& Jun confider the exception, which 1s where a faculty 
ae, do or diſpenſation is granted to hold plurality of 
her that lings. Theſe diſpenſations in old times and 
voidable by the Canon Law were under no controul, and 
bſolutely : Clerk was allowed to hold as many dignities 
: exprel- s he could get, with the Popes diſpenſation. 
to lapſe, | 
ntage d (37) Save that by the Triſh ſtat. 1) and 18 Ch. II. ch, 
living ö 2 no perſon can hold Eccleſiaſtical dignity or benefice 

in England and Ireland at the ſame time, and by 29 

void d co. II. ch. 18. the Incumbent of any living augmented 
x month y the truſtees of the firſt fruits, if inducted into ano- 
the Ce der living, loſes that augmented, any diſpenſation not- 
e F200, rithſtanding. 
But a (38) Which he cannot in the caſes excepted in the 
not wy lagliſn ſtatute, nor at all in Ireland by the rules volun- 
lefiaftica try impoſed on themſelves by the Primates in that 
| | kingdom, | ; | 
uraliti Ol Vor. II. 3 C In 


the College of Dublin conſtantly, i. e. 15 
tam Civili quam Canonico. This privilege might intro 
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In Egland the ſtatute of Pluralities makes the 
taking a ſecond living avoid the firſt de facto, (6 
that lapſe runs,) if the firſt be worth gl. per 


annum or more in the Kings books; and take, | 


away in ſuck caſe the power of granting diſpen- 
ſations for more than two, and confines even that 


power to perſons qualified according to that | 


act, 


living, where the firſt is above the value of eight 
pounds in the King's books, 1s void, unleſs the 
parſon has the qua/rfications (39) mentioned in the 


(39) Theſe qualifications are being Chaplain to the 
King and to others in ſaid act mentioned—being brother 
or ſon of a Lord or Knight, A Doctor e or Batchelor of 
Divinity or Law. 

Dr. Chriſtian in a note on Bl. . book 1ſt. ch. 11. 
—is of opinion, that ſince the reign of Henry VII. 
no degree in Canon Law can be or has been conferred 
in England. Such degrees are certainly conferred in 

7 utroque Ju 


duce a queſtion how far a mandamus might be applied 
for, to grant a degree. I find no inſtance in the books, 
but from analogy, (as Dr. Bently was allowed to more 


for a mandamus to re/fore him to his degree, and wi 


refuſed upon no other grounds, than thoſe of denying 


the legality of ſuch an application), we may argue that 


it can. 


And the graduates of that College are admitted ad cundim in Or. 


ford and Cambridge, and vice verſa. 


act; 
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act; and any diſpenſation to hold more than 
two, where the firſt is of ſuch value as above, to 
any perſon however qualified is void (40). 

This ſtatute of pluralities never was enacted 
in Ireland but the Iriſh act commonly called the 
it of faculties (41), 28 H. VIII. ch. 19. recog- 
nies it thus; Tt ſays that the Engliſh act of plura- 
ities and reſidence ſhall not be affected thereby, 
nor ſhall any licence be given thereunder to hold 


| more benefices than as limited by ſaid act. 


(40) Except the King's Chaplain, as to livings in the 
King's gift. 5 

(41) AF of Faculties. By this act the power of grant 
ing diſpenſations was taken from the Pope, and they 
were direCted to be granted by the Archbiſhop of Can- 
terbury in manner therein; but the act directed that no 


former Epiſcopal power of diſpenſation by Common 


law or cuſtom in Ireland ſhould be done away, and 
allo empowered the King to appoint Commiſſioners for 
granting faculties in Ireland, who ſhould have all au- 
ttority that the Archbiſhop of Canterbury had thereby, 
and accordingly the Crown did grant the office of Facul- 
ter to the Primate of Ireland, April 10. 1622, ſee ante 
page 9. | 

The King's power of granting diſpenſations is ſaid not 
to be reſtrained by this ſtatute, and though very unuſual, 
it I am rightly informed, a royal diſpenſation was not 
long ſince granted to a Northern Clergyman in Ireland 
to hold three preferments. 
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The act of faculties in Ireland therefore, with 


a confuſion not unuſual. in thoſe times, {peaks 
of the Engliſh ftatute of pluralities as if Lay 


in Ireland, although even according to the an. | 


cient conſtructions it was not, Ireland not hay. 
ing been ſpecially mentioned therein. 


How far this recognition of it in the Iriſh 


act of faculties has made it law in Ireland, I vil 
not take upon me to ſay, but if it be, the Eng- 


liſh law as to Non Reſidence is alſo eſtabliſhed | 


here, and an action could be brought therefor, 
However this be where benefices are without cure, 
or with cure if all of them or all but the laf 
are under the value of 81. in the Kings books, 
the law in both countries ſeems to be exactly the 


fame: i. e. the old rule of the Canon Law pre- 


vails, and any number of theſe benefices may 
be holden with diſpenſation if it can be obtain- 
ed (42), but the good ſenſe and piety of the 
powers enabled to grant diſpenſations, uſually 
reſtrains pluraliſts to two livings in all caſes, an 
union being ſtill conſidered but as one. 


(42) But the Canons require that the perſon obtain 
ing the diſpenſation ſhould be a Maſter of Arts, and the 
livings not more than thirty miles diſtant. from each 
other. | | 
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Dignities (43) then and Prebends and Bene - 


5 with 
ſpeaks fices even without cure are incompatible with 
if Lay each other, unleſs there be a diſpenſation or fa- 
the an. WW calty, and yet it is held that a benefice with cure 
ot hay. and one without (being no dignity) do not void 
5 each other, and therefore it has been ſaid that the 
e Irih taking of a prebend doth not make a ceſſion of a 
„ I vil Parſonage, for a Prebend is a benefice without 
le Eng- 8 
\bliſhed | This poſition, and the exception in the Engliſh 
herefor, ſtatute of pluralities of Deaneries, Prebends, and 
ut cure, benefices appropriate from the proviſions of that 
the laſt act, ſeem to me to have introduced an opinion 
; books, which is not unfrequent in Ireland, but in my opi- 
Aly the nion evidently erroneous, that a Prebend, even 
aw pte. where a pariſh makes part of the corps of it, doth 
des may not require a faculty (44). 
obtain- Another 
of the 
uſually (43) Dignities as was formerly ſaid are thoſe promo- 


ales, an 


n obtain | 
, and the 
om each 


tions to which juriſdiction is annexed. A Deanery is 


a Dignity, becauſe the Dean was wont to take the 


confeſſions of the Chapter, and may viſit them. 
(44) This is not only contrary to the plain implica- 
ton of the ſtatute 17 and 18 Geo. III. ch. 25. which 


ſays that a Dignity, Canonry, or Prebend in a Cathedral, 
poſſeſſed together with a Benefice on 25th Dec. 1777 


vithout diſpenſation ſhall not be avoided thereby, (evi- 
ently inferring that without ſuch a ſtatute, which has 
My a retr;ſpef, even thoſe within its proviſions would 

have 


ignitie 
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Another queſtion has been repeatedly agitated 
in Ireland, viz. whether a Perpetual cure require 
a faculty. I eannot underſtand upon what prin. 
ciple it ſhould not; it is a benefice with cure of 
fouls, anſwers to the definition of a benefice in 
every reſpect, and though the Curate be only li 
cenſed, and not inſtituted and inducted yet he 

hath the cure of ſouls actualiter (45). | 
The 


have been ſo,) but alſo to common ſenſe, for where a Pre. 
bend by being inſtalled, and getting a written nominz- 
tion from the Chapter, doth ipſo facto become poſſeſſed 
of a living or pariſh attended with all manner of pa- 


rochial duties, is he not as much an Incumbent of 2. 


benefice with cure of ſouls, as if he had been inſtituted 


and inducted thereto? An individual having a ReQor | 


appropriate and not coming within the deſcription of 
the ſtatute of pluralities, would require a faculty 
And where a Dean and Chapter appoint a permanent 
Deputy, though the cure of ſouls may remain habitual 
ter in them, I think his benefice is not compatible with 
another without a faculty. 

The late Archdeacon of Dublin (Dr. Haſtings). told 


me that he took out a faculty for a chantorſhip ina | 


Dublin Cathedral, the only duty annexed to which was 
preaching four times in the year. | 

(45) In this opinion, which he ventured to give ſe⸗ 
veral years ago in the caſe of the perpetual cure of 


*. Sec Colt and Glover ». Biſhop of Litchfield, in Hobart's Reports 
. following 
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The legal definition of a benefice extends to 


any Eccleſiaſtical dignity, promotion, or ſpiri- 


tual living whatſoever given for ie, not for years, 


or at will, and Burn expreſsly ſpeaks of the living 
ſerved by a perpetual Curate as being a benefice. 


Monkſtown, near Dublin, the Author was much ſtag- 
rered by the following which was 8 goes by 
2 great authority. 

[ think that the livings of A. B. « are not vacated by 
« his acceptance of the Curacy of Monkſtown, ſuch a 


« Curacy not being conſidered as a Benefice either by 


the Canon or Common Law. 

« This was ſo determined in the Court of Arches, in 
« the year 1777, in a cauſe of Blundell and Green, in 
« which Mr. Green, the Rector of a Church in Hunt- 
« ingdonſhire was articled againſt, as having vacated 
„his Rectory by being nominated and licenced (for 
6 life) to the Curacy of Hurſt in Berkſhire, by the 
„Dean of Saliſbury, who is both Appropriator, and 
« Ordinary. But the Dean of the Arches, the late Sir 
« George Hay was of opinion that the curacy was not 
n legal benefice, the acceptance of which would occa- 
* fon a ceſſion of the Rectory, and diſmiſſed tho ſuit,” 
W. Wynne 1783. 

Notwithſtanding this high authority, as the princi- 
ples upon which it is founded are not given, and the 
poſition that a perpetual curacy is not a benefice is in my 
humble opinion contrary to all definitions of a benefice, I 
an not convinced, though perhaps I might almoſt fear to 
remain of my former opinion, had it not ſince been 
backed by ſome of the moſt learned and ä autho- 
tics in this kingdom. 
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Chapter the Eighth. 


OF ECCLESIASTICAL PROPERTY. 


IN this Chapter ſhall be given a ſketch, (which | 


it is hoped will be found uſeful) of the laws in Ire. 
land relative to the glebes belonging to the Cler- 


any, their glebe or manſe houſes (1), their tythes, 


(2) their power of Jeaſing (3) their poſſeſſions (4), 
and the intereſt which they or other perſons may 


| have in the Churches or Churchyards of the pa- 


riſhes whereof they are Incumbents, and the ob- 
ligations of building or repairing (5), or encloſ- 
ing (6) the ſame. 


(x) Dec. lib. 3. tit. 4. De Clericis non reſidentibus. 

(2) Decretals. lib. 3. tit. 30. De Decimis. 

(3) Do. lib. 3. tit. 17. De Locato & conducto. 

(4) Sec. 7. Dec. lib. 1, tit. 7. De Bonis Eccleſiaſtici 
alienandis vel non. | 


(5) See Decretals, lib. 3. tit. 48. De Eccleſiis repa- 
randis & ædificandis. 


turis. 


(6) Dec. lib. 3. tit. 49. De Czmeteriis, De Sepu 
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The building of Glebe houſes, has always 


been juſtly thought a matter of the higheſt im- 
portance, as neceſſary to enable the Clergy to 


refide, and conſequently contributing to the ad- 


rancement of true religion, and to the further- 
ance of the converſion of the Papiſts of this 
kingdom. | | 

Hence it becomes the duty of the Clergy to 
build, and if they ſhould be negligent, the Law 
us given power to the Biſhop or other ſuperior 
to enforce this duty. 

This power in ſome reſpects varies, according 
s the objects of it, are poſſeſſed (7). iſt. Of 
benefices or preferments in the ſame dioceſe, 
zhich all together make up one hundred pounds 
der Ann. 2dly. Of any one benefice of the 
aue of one hundred and fifty pounds per Ann. 

Ove hundred pounds, per Ann.—Every Dean, 
archbiſhop, Dignitary, Prebendary, Rector of 


) As to Eccleſiaſtical buildings, I ſpeak almoſt en- 
tirely of the Law of Ireland, where the deſtruction of 
Manſe-houſes in the civil wars made many proviſions, 
neceſſary, which are unknown in England. 
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one or more rectories (having no vicarage en. 
dowed), Curate, or other Eccleſiaſtical perſon 
having cure of ſouls, after he hath been three years 


in poſſeſſion of ſuch preferment to be comput. | 
ed from the time of his admiſſion, if they ſingly | 


or jointly, or together with what he has in the 
dioceſe make one hundred pounds per Ann, and 
if there be no houſe thereon fit for his reſi. 
dence, ſhall build, within a time to be limit. 


ed by the Biſhop, on the glebe land of one of | 


his benefices, if any one of them be endoyed 


with ſuch a portion of glebe as ſhall to the | 


Dioceſan appear convenient for building (8). 
One hundred and fifty pounds per Aun.— The ob- 
ligation to build on perſons having any one be- 
nefice of the value of one hundred and fiſty 
pounds per Ann. is exactly ſimilar to the caſe 
above, except, that it takes place as ſoon as 


the Incumbent has been two years 1n poſſeſſion; | 


and that it does not extend to Dignitaries, but 
only to Rectors, Viears, Curates, or other Eccle- 


fiaſtical perſons ; which laſt general words, by | 


(8) 31 G. II. ch. 11. However if the benefice whoſe | 


glebe is fit for building, doth not in value amount to fifty 
pounds per Ann. the Incumbent is not obliged to build, 


unleſs the Truſtees of the firſt fruits aſſiſt him with a ſum | 


not leſs than fifty pounds, - 
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the rules of legal conſtruction, cannot extend 
to any perſon of a ſuperior order to Rectors (9). 

To further this good work of building, no 
incumbent can alien a glebe convenient for 
building a manſe-houſe, or ſet, let or demiſe it, 
for a term longer than one year (10), 

Thus far of obligation to build. Incumbent 
is alſo at liberty to make voluntary mprove- 
ments, and charge his ſucceſſor in the caſe and 
manner herein after mentioned. 

We will now confider what is requiſite to be 
done, before a building or improvement is com- 
menced, 

Every Archbiſhop, Biſhop, or Eccleſiaſtical 


| Perſon, intending to build or improve, muſt 


previouſly give unto the perſons empowered to 
grant certificates to them (11), a writing or me- 
morial ſubſcribed with his hand in the preſence 
of two credible witneſſes, ſetting forth the length, 
breadth, height, and thickneſs of the wall of 
ſuch houſe or houſes as he intends to build, 
with the number of ſtories in them or each of 


| them to be contained, together with the ſitua- 


tion of the ground on which the ſame are to 


(9) 1 Geo. II. chap. 15. 

(10) to W. III. chap. 6. ſec. 7. 

11) Who theſe perſons are, ſhall be ſeen preſently. 
392 ſtand, 
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ſtand, as alſo the nature and extent of all other 


nc 

improvements, which he ſo intends to make (12). 4 
This writing or account muſt be given in a: WM ;« « 
the leaſt one fortnight before the building is be. | yer 
gun (13). And this account if approved of, i; | C 
to be returned to the perſon giving it, who then pro! 
may ſafely begin his building, or improvement. incu 
Requifites to the building. Of what quality and and 
kind this building, (if a dwelling-houſe), is to 1 
be, ſhall be our next enquiry. vor 
It muſt be of ſtone and lime, or brick and biſhi 
lime, and timbered in the roof and the floors the 
of ſuch dwelling-houſe, with oak or fir timber WM veſpe 
(bog oak excepted) and covered with late, WM mor: 
ſhingles, or tiles; except livings under one hun- exan 
dred pounds a-year, on which ſuch houſes or amir 
buildings may be covered with thatch (14). alted 
Penalty on negle&t.—If the incumbent negleds} upon 
to build as aforeſaid, the Archbiſhop or Biſhop acc 
may ſequeſter one-fourth part of the profits o WW impr: 


ſuch benefice (15), for the purpoſes of building, | {il - 
till a ſum not exceeding a year and one-halt': Or 
(12) 12 G. I. chap. 10, miffic 
63) 9 G. II. ch. 13. 
(14) 12 G. I. ch. 10. and 1 G, H, ch ig. | 
| (15) The Archbiſhop muſt however previouſly obtain (17) 
the conſent of the Chief Governor, the Biſhop that 0! Ire to 
his metropolitan. wile, { 


(16) 
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income be received. However this power of 
ſequeſtration only to be given where the living 
is of the value of one hundred and fifty pounds 
per Ann. (16) 

Commiſſion of Valuation. — The ane or im- 
provements being finiſhed, the next care of the 
incumbent is to obtain a commiſſion of view 
and valuation. 

This is granted upon application, by the chief 
governor or governors in the cafe of an Arch- 
biſhop, of the Archbiſhop of the province in 
the caſe of a Biſhop, and by the Biſhop of the 
reſpective dioceſe in all other cafes, to two or 
more perſons, who are empowered to view and 
examine the houſes and improvements, and to ex- 
amine witneſſes upon oath, as to any article of 
aedged expenditure ; and are then themſelves 
upon oath to return a true, juſt, and faithful 
account, and eſtimate of the ſaid buildings and 
improvements, according to the beſt of their 
kill and knowledge (17). 

One or more perſons are named in ſuch Com- 
miſſion, to adminiſter the oath to the Commiſ- 


(16) i G. II. ch. 15. 

(17) 12 G. I. ch. 10. ſec. gth. In what manner they 
are to eſtimate, whether by meaſurement or how other- 
wiſe, lometimes occaſions a queſtion. 

ſioners, 
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ſioners, and are empowered ſo to do, by the 
7 G. 3. ch. 9. ſec. 3. 


Certificate, The next thing is to obtain a certi. 


ficate, which upon the return made by the Com- 
miſſioners appointed to inſpect the buildings or 


improvements now made, is granted by ſuch per. 
ſons reſpectively as were empowered to grant ſuch | 
This certificate finally ſettles | 
and aſcertains the ſums to be allowed, as really | 
and fairly expended on the work or works (19), 

This certificate is to contain a true account of 


commiſſions (18). 


the clear yearly value or income of the Arch. 
biſhoprick, Biſhoprick, or Eccleſiaſtical living, 


as the ſame ſhall be proved to be before ſuch MW 
perſons reſpectively who ſhall grant ſuch certi- | 


(18) 10 W. III. ch. 6. Provided that the Commil, | 


ſioners report that the work, (or ſo much thereof 2 
{hall be finiſhed before the death or removal of the In. 
cumbent undertaking the ſeme) is agreeable to what was 
contained in the writing which as we mentioned abore 
muſt neceſſarily be given in before the work is begun, 
containing an account of the particulars intended: this 
proviſo is by 12 G. I. ch. 10. ſec. 7. | 


(19) But it cannot allow wainſcot as improvement, 
unleſs the benefice whereunto the houſe belongs is of 
the clear yearly value of three hundred pounds per 


Ann. 
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ficate ao) the proof to be made at or before 


the time of making out ſuch certificate (21). 
Two proviſions however are made, the one 

that the yearly value or income is to be com- 

puted of that particular Eccleſiaſtical living only 


rhereon ſuch buildings or improvements are 


made, unleſs in the, caſe of a union by act of 
parliament (22). The other, in favour of 
Biſhops, that where two or more Biſhopricks 
are united, the certificate is to contain the clear 
yearly value of the united Biſhopricks, and though 
the ſums have been laid out on one, they may 
be charged on all the united Biſhopricks (23). 
Reviſtry.---Theſe certificates muſt be entered in 
the Regiſtry of the dioceſe, and an exemplification 


(20) 12 G. I. ch. 10. ſec. 8th. 

(21) Query, whether the certificate muſt not ſay thay 
the houſe is fit and convenient, vid. 10 W. III. 

(22) 12 Geo. I. ch. 10. ſec. 1ſt. If the building or 
improvements be on the glebe or menſal lands, belong- 
ing to a Dean, Archbiſhop, Prebendary, or other Dig- 
nitary, or on lands belonging to any Benefice, Rec- 
tory, or Vicarage united or conſolidated to ſuch Digni- 
tes the whole value of ſuch Dignities and the livings 
tlercto annexed ſhall be inſerted in ſaid certificate and 
weluded in the previous valuation by 11 and 12 Geo. III. 
ch. 17. „ | 

(23) 9 G. II. chap. 133 
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of them under the hand and ſeal of the Arch. 
biſhop or Biſhop will be evidence, ſhould the 
party be diſabled from IAG the original, 
on any trial (24.). 

Claims againſt ſucceſſor —The certificate. being 


thus regiſtered, gives a complete right to any 


Archbiſhop, Biſhop, or other Eccleſiaſtical per- 


ſon, his Executors and Adminiſtrators reſpec- 


tively (25), who has made, built, erected, 
added to, or repaired, any houſe, out-houſe, 


garden, orchard, or any other neceſlary im- 
on his demeſne, glebe, or menſal 


provement, 


(24) 10 W. III. ch. 6. ſec. 8. the certificates appear | 
to me to be final and concluſive, as to the income or value | 
of the living, but not as to charging what cannot be le. 


gally charged, or is not a fit and proper thing to be 


charged; E. G. I have known a decoy for wild-foy! | 
charged, which the ſucceſſor very properly thought nei- | 


ther neceſſary nor fitting; but the certificate, as to 2 
chapel and the like, (a neceſſary, at teaſt a moſt ſuitable 
and becoming appendage) is always allowed to be con- 


clufive. The word income includes the fines as well a; 


rents received. 
Whether the houſe itſelf thus built is properly included | 


in the charge on the ſucceſſor, as it often is, has been 
argued on both ſides by ingenious men. 

(25) Note, theſe neceſſary words are in 11 and 12G. 
III. and 12 G. I. and in 10 W. III. end of ſec. 1. tho 
oddly omitted in the beginning. 
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land, 


and, or on any other lands in his poſſeſſion be- 
longing to his See or Church, which have been by 
t certified in manner abovementioned, to have 
and receive from his next immediate ſucceffor, his 
Executors or Adminiſtrators (26) reſpectively, 
if it be built on a new ſcite ſince the act com- 


moaly called the Primate's act, the whole (27) 


um or ſums really and truly expended and laid 
out in ſuch building, additions, repairs, and im- 
provements, provided that ſuch ſum do not ex- 
ceed the clear value of two years income of the 
benefice (28). And ſuch ſucceſſor having paid the 
um ſo certified as aforeſaid, he or his Execu- 

tors 


(26) Note, theſe words executors or adminiſtrators 
of ſucceſſor, wanting in 12 G. I. and 11 and 12 G. III. 

(27) For this reaſonable and juſt proviſion, we are in- 
debted to an act, framed under the auſpices of the 
hte Primate, the *huilder or improver having (before 
the year 1972) been entitled only to three-fourths; but this 
act is conceived not to extend to new buildings on old 
ſcites, nor to houſes built before the act 1 Theſe 
therefore remain as by 12 G. I. 

(28) If there be ſhewn to the Truſtees of the firſt 
fruits, a certificate under the hand and ſeal of the Arch- 
biſhop or Biſhop of the dioceſe reſpectively, by any in- 
cumbent or miniſter having actual cure of ſouls, that 
te las erected upon his glebe, a convenient dwelling- 
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tors or Adminiſtrators reſpectively, ſhall be en- 
titled to, and receive three-fourths thereof, from 


his next ſucceſſor, which ſueceſſor having paid | 


the three-fourths of the ſaid firft ſum, he or 
his Executors or Adminiſtrators reſpediyely, 


ſhall be entitled to, and receive two-thirds | 


thereof, (that is one moiety of the fum firſt cer- 


tified) from his next ſucceſſor, which ſucceffor hay. 


ing paid the ſaid moiety of the faid firſt ſum, he 


or his Executors or Adminiſtrators ſhall be en- | 


titled to and receive from his next ſucceſſor 
one-half thereof, that is one-fourth part of the 


{um or ſums in the firſt certificate mentioned, 


{o that the whole money firſt expended is raiſed 


out of the profits of the Living, in four ſuccel- 


fons, by four equal burthens. 


Theſe are the ſums which are to be recovered, | 
under the act 11 and 12 Geo, III. ch. 17. com | 


monly called the Primate's A&, but it is to be 
noted, that this act does not extend to any 
additions or improvements, or repairs to build- 
ings or improvements, which have been for- 


houſe, covered with ſhingles, flates, or tiles, they haye 


a power to pay him a ſum not exceeding one hundred | 


pounds; but this ſum muſt not be included in the cer- 

tificate containing the charge upon the ſucceſſor, 8 Geo. 

I. Ch. 12. 
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merly made (29). With reſpect to ſuch, there- 
fore the act of 12 Geo. I. ch. 10. ſec. 2. 
muſt be conſulted, which gives a power to im- 
prover to receive three-faurths from immme- 
diate ſucceſſor who ſhall have two-thirds of the 
ſum he paid, 1. e. a moiĩety of the original ſum 
from his ſucceſſor, and he half of the ſum by 
tim paid, i. e. one-fourth of the original ſum 
from his ſucceſſor : The ſame act provides, 
that no fum by virtue of it ſhall be recovered 
from ſucceſſor, greater than one year and an 
half's income of the living. 

What the value of the living is muſt be proved 
to the perſon granting the certificate, by ſuch evi- 
dences as may appear to the grantor ſufficient, 
E. G. by the Clergyman's books, by his Proc- 
tors teſtimony, &c. and his Judgment thereon 
1s final (30). 

No perſon is deemed a ſucceſſor, fo as to 
be chargeable by theſe acts, ho dies or 15 re- 


(29) Quere, the reference of the word formerly. Does 


mean before the making of this act? A learned friend 
of mine, the late Biſhop of Cloyne thought not, but 
only before the making the repairs, i. e. the act extends 


ay to quite new buildings, and neu improvements, 


ind not to reparrs, 
(39) 12 G. I. ch. 10, fec. it. 
1 E 2 moved 
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323 ECCLESIASTECAL 1 
moved within the ſpace of one. year, from the 


death, tranſlation, or removal of the perfon im. | 


mediately preceding him (31). One moiety of 
the money, if due under the old acts before the 


Primatè s, is to be paid by the perſon ſucceeding 
who ſhall be firſt entitled to a year's profit, at the | 
end of the year computed from the death or re. | 
moval of his predeceſſor ; the other moiety by | 
two equal half yearly payments within the next | 
year, according to the act of 9 G. II. ch. 14,1 
but the Primate's act ordains, that where the 
money 1s due under that act, the firſt ſucceſſor | 
having paid to the original builder or improver 
three fourths, which was all that could be reco- | 
vered under the former act, ſhall not be abliged 
to pay the remaining fourth part of the ſum cer. 
tified, untill the end of two years, to be com- | 
puted from the time when he became chargeable : 
with the whole ſum ſo certified that is till the (32) 
end of three years, from the death, removal or | 


tranſlation of predeceſſor. 
(31) 9 G. II. ch. 13. ſec. 2nd. 


(32) The money then under the old acts is paid thus. } 


One-half at the end of the firſt year. 
One-fourth at the end of one year and a half. 
One-fourth at the end of two years. 


Under the Primate's act three-fourths of the whole 
is paid by the firſt ſucceſſor exactly in the ſame manner, 


the remaining one-fourth at the end of three years. 
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The perſon chargeable may die, or be re- 
moved, before theſe periods have elapſed ; he 
conſequently not having paid the whole money, 
with which he was chargeable, doubts aroſe, 
whether any ſum whatever could be recovered 
from his ſucceſſor. It was therefore enacted, by 
g Geo. 2 (33) that if he paid more than one 
fourth, the ſurplus may be recovered from his 
ſucceſſor, it being the intention of theſe Laws, 
that no ſucceſſor ſhould pay out of his own pock- 
et more than one fourth without being reimburſ- 
ed (34). "2 

I have all along, to prevent repetition, con- 
idered repairs under the head of improvements. 
The Laws hitherto recounted, except the Pri- 
mate's act, have repairs for their object as much 
as buildings, with this difference only, that it 
being difficult, to give in a previous account 
of the intended repairs of an old houſe, that ob- 
ization has been done away, and it is now ſuf- 
ficient, to give in a fortnight beforehand, a ge- 


(33) Ch. 13. ſec. 1ft. 

(34) If the firſt builder or improver died, or was re- 
moved before building or improvement was finiſhed, the 
proviſions of the Primates' Act did not extend to him, 
as I conceive z and he or his repreſentatives recovered 
only three fourths of the ſum actually expended, but 
31 Geo. III ch. 19. has fince regulated that caſe, 
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neral account of the buildings or parts thereof 
intended to be repaired, and of the ſum intend. 
ed to be laid out in ſuch repairs (35). 
The Primate's Act does not extend to houſes 
built before the act nor to repairs of ſuch houſes, 
though repaired ſince the act, (36), nor to any 
Houſes built ſince the act, unleſs on new ſites, 
The charges abovementioned upon ſucceſſors 
for repairs are not invalidated, by. changing the 
fite of old houſes, and building the new one in 


(35) Quere whether it doth to repairs of houſes built 
under that act, ſee note to page 331 ante. We are alſo 
to obſerve, that by the Primate's Act if it be found more 
commodious, to purchaſe houſes already built on lands 
and tenements more fit for ſuch building upon than the 
preſent glebes, all Eccleſiaſtical perfons, firſt obtaining 
the conſent of their immediate ſuperiors, 1. e, Arch- 


biſhops of the Chief Governor—Biſhops of their metro- | 
politans, and others of their Biſhops, may make ſuch | 
purchaſes; and the purchaſe money for the ſame, and 


the expence of buildings, additions, and repairs, being 
aſcertained, and a certificate granted as in the manner 
abovementioned (in the caſe of actual building) ſhall be 


repaid by the ſucceſſors, in the proportions, at the times, 


and in the manner, as if they had actually built upon 


their former demeſne, glehe, or menſal lands; and | 
certain leaſes are to be efteemed purchaſes by 11 and 


12 Geo. III. ch. 17. 
(36) 17 Geo. II. chap. 8. 
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another place, with the conſent and approbation 
of the reſpective and immediate ſuperiors of the 
perſons ſo doing, provided that all demands are 
releaſed, for building or repairing the other 
houſe, which other houſe need not be kept in 
repair, nor can any ſum be recovered for dilapi- 
dations, in neglecting ſo to do. | 

The diviſion or union of pariſhes, ſubſequent 
to building or 1mprovement made, does not 
affect the rights of ſuch builder or improver to 
recover from his ſucceſſor [37]. 

This 1s the ſubſtance of thoſe numerous Sta- 
tutes (38), which have ſeemingly perplexed the 


ſubject before us, but whoſe confuſion vaniſhes 


upon a cloſer inſpection, and inveſtigation. I 
proceed to the remedies for dilapidatious, firſt 
premiſing, that the method of recovering the 


(37) 15 G. II: ch. 5. and 11 and 12 G. III. c. 17. 
(38) 7 G. III. ch. 9. ſec. 2. All which have grown 
up, ſince the ninth year of William the Third, before 
which time, every Eccleſiaſtical perſon, was obliged to 
leave for his ſucceſſor buildings in good and ſufficient 
repair, and had no right to charge him any ſum what- 
ſoerer for ſo doing, and ſuch is the law ftill in England, 
but by a late act 17 Geo. III. ch. 53. Incumbent may 
mortgage the revenue of his living for a ſum not ex- 
deeding two years value, to be laid out in building, re- 
pairs, or purchaſe, 
ſums 
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336 ECCLESIASTICAL 
ſums chargeable upon a ſucceſſor, by the party 


who ought to receive the ſame, his Exetutor | 


or Adminiſtrators, is by diftreſs on any of the 


lands or tenements of the Archbiſhoprick, Biſhop. | 
fick, Living, or Benefice, belonging to the ſuc. 
_ ceffor obliged to pay the ſame, or 2ly by ſequel. ] 
tration of one moiety of the rents or profits of | 


ſuch See or Benefice, (which ſequeſtration is to 


be made and granted by the Chief Governor ot 


Governors for the time being in caſe of an 


Archbiſhop, and by the Archbiſhop of the pro- | 
vince in caſe of a Biſhop, and by the Biſhop of 
the dioceſe in all other caſes, who are required, | 
by Law, to make and grant the ſame,) or 3ly by | 
action of debt, in any of his Majeſty's Court | 


of Record. 


The party ſuing has his election among thele | 


three remedies (39). 


(39) 10 W. III. chap. 6. ſect. 1. 1 have omitted } 


one obſervation in its proper place, which muſt be men- 


tioned, before the ſubje& be cloſed; it is, that it has | 
been held that paper and painting may be charged, if 
theſe included the whole doth not exceed two year's in- 
come, and that expenſive chimney-pieces and the like | 
are not fixtures, any more than in the caſe of any other 
tenant for life. I give no opinion. 
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It may juſtly be ſuppoſed that by the power 
of ſequeſtration of a living, for this pupoſe of 
building, or any other, is meant a power of ſe- 
queſtering a due portion of the living, ſometimes 
a fifth, ſometimes even a moiety, at the diſcre- 
tion of the Biſhop, in general by the building 
ſtatutes in this country one fourth, leaving ſome 
reaſonable maintenance to the incumbent (40). 

| DIL API- 


if an incumbent, ſays Burn, fixes hangings, grates, 


iron backs to chimnies, and ſuch like for his own con- 


yenience, (and they have not gone from ſucceſſor to ſuc- 
cefſor) they ſhall be deemed as furniture, and go to his 
executor, vol. 4. 245. 8vo. 

(40) I ſhall here ſubjoin two caſes of leſs importance 


on the building ſtatutes. The Biſhop of Ferns was to 


pay the executors of Cope for a See-houſe. He diſ- 
puted the mode of charging before the Archbiſhop of 
Dublin, who admitted council to argue it. It was upon 
that occaſion determined that fines and even procurations 
make part of income. The fines I ſuppoſe to be taken 
on an average. | 
Mr. Lawleſs preſented a memorial for new offices on a 
new ſite under the Primate's Act, and for repairs under 
the old acts, united in one; he died before the repairs 
were finiſhed. Very conſiderable difficulties aroſe as to 
granting a certificate on this mixed memorial, but they 
ſeem to have been ſince done away, by 25 and 31 of 
Geo. III. | 
I ſhall alſo add here another mode of expreſſion of the 
ſum and times of payment under the Primate's Act, and 
that 
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DILAPIDATIONS. WM 

The expediency of an incumbent's reſiding on 3 0 16.5 
his benefice 15 obvious, and to enable him to re. 3 The 
fide he ſhould have a houſe in the pariſh, which WM dareful. 


muſt be provided and kept up out of the profits WM ic fo 
. | | of 1 Anci 
that of 31 Geo. III. which perhaps to ſome perſons may 3 temp. I 
appear plainer than what I have given above. Any ori- Y of the! 
ginal builder, or ſucceſſor who finiſhes on a new ſite, 3 r3PaCIol 
may recover from his immediate ſucceſſor, in the firſt TJ ther b 
caſe, the whole of what he expended ; in the latter, of I FRO 
what he expended and of what he paid to his predeceſſor, 1 boi 
not exceeding two years income. This laſt ſucceſſor to E rebuild 
to be reimburſed by his, three-fourths, his two-fourth,, 
his one-fourth of ſaid aggregate. The times of payment, 
that firſt ſucceſſor pays three-eighths of the whole ſum 
certified, at the end of the firſt year after he is chargeable; 
three-eighths more by two half yearly payments within 1 neglect 1 
the ſecond year, and the remaining one-fourth at the ae care 
end of the third year. The other ſucceſſors to pay halt Ml Cergym- 
the ſum charged on them at the end of the firſt year; and 3 the profit 
the remainder by two _ half yearly payments within or fuch 1 
the next year. | IF the Biſho 
Original builder or ſucceſſor who finiſhes on an os , drecks 
ſite, recovers three-fourths, not exceeding one year and an 
half's income, his ſucceſſor two fourths, his one fourth; by 
payments, half at the end of firſt year after chargeable, 
the reſt half yearly in the next year. 
Builder or improver cz: any ſite, dying or removed (41) The 
before it be finiſhed, to get certificate for no more than tie law of 
the difference between what he would have been enti- "IM #*fixcd to 
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of the benefice, for there is: no other fund: to 
do it. Ac Hatt © K 25 

The law therefore has at all times been very 
careful, both to prevent dilapidations, and to pro- 
vide for their repair when they have happened. 

Ancient Eccleſiaſtical conſtitutions therefore 
temp. Hen. III. (which became the ſettled law 
of the land) (41) obſerving that intereſted and 
rzpacious Clergymen, when their houſes and 
other buildings were unſound did not repair 
them, and when they were demoliſhed did not 
rebuild them, ordained that all Clergymen ſhould 
rebuild or repair in a becoming manner the 
houſes and other buildings of their benefices as 
they ſhall want it; and if being admoniſhed ſo 
to do by their Biſhop or Archdeacon, they ſhall 
neglect it for two months, then the Biſhop ſhall 
take care to have it done at the expence of ſuch 
Clergyman, cauſing ſo much to be taken out of 
the profits of the benefice, as ſhall be ſufficient 
or ſuch repair or rebuilding at the diſcretion of 
tie Biſhop. Another conſtitution in the fame reign 
lire&s, that if a Rector or Vicar endowed dies 
ting the houſes deſtroyed or overthrown or 


|, 


led to if finiſhed, and the ſum neceſſary to be expend- 


«d in finiſhing, agreeably to the memorial. 

{41) The provincial and legatine conſtitutions became 
tie law of the land in the manner mentioned in a note 
rehixed to this ſecond volume. 
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ruinous, a ſufficient portion of his goods ſhall 
be deducted for ſuch repairs, and this ſhall be 


paid before legacies. And from Lyndwood on 2 


conſtitution temp. Edw. III. it appears, that! 
buildings deſtroyed, ruinous, or otherwiſe ral) 
taken away ſhall be eſtimated, and the whole ef: | 


timation laid out in repairs by the Biſhop's di. 
rection. 


his ſuit for dilapidations in the Eccleſiaſtical 


Court, two witneſſes being neceſſary to each kind 


of work. | 


Thus the law ſtands ſtill in England, and 


thus it ſtood in Ireland until after the revolu - 
tion, the Clergyman being compellable by {| 
queſtration to repair or rebuild, and enabled to 

ſue his predeceſſor his Executors, &c. &c. for l 
In Ireland, the ſtatute 10 Wm. 


dilapidations. 
ch. 6. on account of the particular circumſtances 


of the country, and the deſtruction of houſes in 
this kingdom by the civil wars and rebellion, in- 
ſtead of obliging the preſent Incumbent ala 
to look back to his predeceſſor, (who poſhbly 
had been ruined, and his habitation deſtroyed 


while the courſe of Juſtice was interrupted) em. 
powered 


And by the general law of the Church, | 
every Biſhop as ſoon as inſtalled, and Re | 
or Vicar as ſoon as inducted, ought to procure 
workmen killed in building to view and eſti. 
mate the dilapidations, and then may commence | | 


powered 
ceſſors 3 
occafione 
however 
tutes in 
give a re! 
really ap! 
xccording 


| where th 


remedy a 
inſolvenc: 


(42) Suc 
fend of 1 
contended t 
ferve to illi 
houſe in a 
amoſt com: 
lame time 


predeceſſor, 

ſerenty-four 
tle obtained 
examine the 
Io, and 7 G. 
ton of theſe 
hat the Co 
return all dil; 


pened previo 


rn aw || 


powered him to throw upon three enſuing ſuc- Ci 
ceſſors a burthen which had been unavoidably | | | 


occaſioned by dreadful public calamity. But ' 
however this and the ſubſequent building ſta— { 
tutes in Ireland may be generally underſtood to x 
give a remedy in all caſes againſt ſucceſſors, they 1 : 
rally appear to me to do fo in conſcience and [; ll 
according to the real meaning of the laws, only | 10 
here the preſent Incumbent is deprived of a 1H! 
remedy againſt his predeceſſor's family, by their | | | 
inſolvency, or by public calamities (42). I ad- 10.5 
mit I 
(42) Such was the opinion alſo of a very ingenious | 1 | 
fend of mine, the late Dean of Cork. (Erſkine) who 1 
contended this point very ſtrongly, and the example will | || | 4 
re to illuſtrate the theory. He found the Deanery- 1 1 
touſe in a ſtate nearly unfit for habitation, and which 1 
almoſt compelled him to build a new houſe, and at the if 1 
lame time was charged by a certificate obtained by his | | ö [| 
predeceſſor, with no leſs a ſum than one thouſand and I | 
krenty-four pounds for repairs of this ruinous houſe. 10 | 
tle obtained a commiſſion from the Biſhop to view and | ll | 1 
tramine the dilapidations therein, under 12 Geo. I. ch. | | 1 
o. and 7 Geo. III. ch. 9. and inſiſted (under a conſtruc- | 1 | | 
tion of theſe acts which ſhall be mentioned preſently) | | 
at the Commiſſioners were authoriſed and obliged to | | | 
turn all dilapidations whatſoever, whenſcever they hap- lf 181 | 
ſed previous to the Predeceſſor's quitting, and to It Jit | 
| | whatſoever 1 f 


SEW Wag? 4 2 
* — — — " _ 
n WES? — 
rr eee 


342 ECCLESTASTICAT, 


mit that whenever the building is not fit and 
convenient for the Incumbent's reſidence, the 

Biſhop 2 
whatſoever amount, although more than the ſum certi. 


fied, or even if there was no certificate, for that they | 
were not confined by the laſt act to deducting them from 


the ſum in any certificate. 


As to the objection that it is unreaſonable that an In- 3} 


cumbent ſhould get a good houſe without paying for it, it 
was anſwered, no more than that he ſhould get a good liv- 
ing, the houſe being part of the living; and as to Prede- 
ceſſor having before laid out much in repair, it is evident 
he did not lay out enough, and as to his only being oblig- 
ed to keep it in tenantable repair, theſe words are looſe 
and undeterminate, and the caſe of landlord and tenan: 
is totally different: the landlord has a permanent in- 
tereſt, and receives a certain compenſation in his rent, 


not only for the uſe of the houſe, but alſo for the de- 
an Incunibent has an eſtate and intereſt I 
in his benefice only during his life or incumbency, and 4 
that ſubject to the duties the law requires, not only i 
reſidence, and performance of Sacred Offices, but allo 3 


cays of it: 


of keeping up his houſe, &c. &c. 


That as to the moſt plauſible and material objection, J 
that the laſt Incumbent was only to execute ſmall re- I 
pairs, and not thoſe great and expenſive, and that alluu- 


ance muſt be made for the natural decay of time, as other- 
wiſe it would be requiring an impoſſibility from an In- 
cumbent, to wit, to confer perpetuity on matter, unleſs 
he would build a new houſe for his ſucceſſor, 1 it was an- 
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Biſhop may compel him to build, but I am 
peaking of his remedy and the fund from 
whence 
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ert. {vered, that both theſe objections were nally ill found- 
ed that the laws comprehend every degree of diſ- 
repair or dilapidation from the ſmalleſt to the greateſt, 
om any decay to abſolute ruin, and the houſe being 
tally taken away; and this infers no ſuch contradic- 
t, it don, as conferring perpetuity on periſhable matter, but 
lr. I only requires that what is periſhed ſhould be replaced or 


— 2 


de- dad good, or an equivalent given for it. Beſides the- 
lent feaſibility of ſupporting a houſe for ages (without re- 


lig- 3 hulding) by repairs from time to time is manifeſt, for 
oſe I happily many a country gentleman and his anceſtors 
anc 3 hare done it. A houſe well looked after doth not re- 
in- 4 quire repairs in all parts at the ſame time. At one 
nt, eme ſome rafters, at another ſome boards, a chimney, 


a wall, &c. is repaired as decay occurs; but ſuppoſing 
the whole premiſes to be in ſuch a condition that 
al muſt be repaired or rebuilt at once, (which can ne- 


nly * rer happen but through groſs neglect) what is to be 

ſo done? The houſe muſt be kept up for ever, —at whoſe ex- 

pence? Of thoſe who have received the profits, who 

an, ought to have repaired it little by little, from year to 
= jear (as the law requires that annual repairs ſhould be 

Dy done) and by whoſe negleCt it is fallen into this con- 

* won; or of thoſe who have been guilty of no neglect, 

In. #0 have received no profits, who poſſibly never may, 

eſs but may be out of pocket by the preferment. And this 

an- 


2 ſtill the caſe though a certificate be granted, only it 
lays 
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whence the expence of the building is to come: 
and ſurely at furtheſt it is not rational, that the 
ſucceſſor ſhould be charged with more than the 
difference between the expence of the new houſe | 
and the ſum recovered for the dilapidations from | 
the predeceſſor, arid this appears to be the rea] F 
to prove what is here ſaid, 
it muſt be obſerved that this very act of W. III. 1 
gives a ſpecial remedy for dilapidations or ſuit 4 
in the Eccleſiaſtical Court, or by action of debt, 4 
whenever the predeceſſor has no ſuch public | 
calamity to plead, the ſum recovered to be laid 3 


meaning of the law ; 


out in building or repairing within fix months, 


The method of eftimating theſe dilapidations : 
under ſaid act of William the Third was left tothe 


| Hys the burthen on four innocent ſucceſſors inſtead of 
one. In fine, ſuch a doctrine is directly contrary to the 
expreſs words and obvious meaning of the ſixth ſection 


of the ſtatute 10 W. III. ch. 6. 


This reaſoning did not prevail with the Commiſſioners | 
in this inſtance, but in a later caſe between the Rev. 
Mr. Burke and the then Biſhop of Offory, the beſt j 
opinions in Ireland agreed with theſe ſentiments, viz. that } 
though the houſe be uninhabitable, and it becomes abſo- 1 
lutely neceſſary to build a new one, yet that the Prede- 1 
ceſſor is liable for dilapidations to the value of the 1 
old houſe, and it is his laches if he doth not fue hi- , 


Predeceſſor. 
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ame as by the common law of the Church, and 
13 is above deſcribed. But the acts of 12 G. I. 
ch. 10. and 7 Geo, III. ch. 9. have enabled Bi- 
ſhops to grant a commiſſion by ſtatute to en- 
quire into dilapidations, and thereupon to aſcer- 
tain what ſhall be paid for them. 

The firſt act extends this no further than 
where the perſon who obtained the certificate 
uffers dilapidations ; the fourth ſection of the 
other extends it to all caſes, where a ſucceſſor is 
chargeable on certificate (whether obtained by 
his immediate predeceſſor or not), and the ſums 
ſo allowed under theſe two are to be deducted 
out of the ſums payable by the ſucceſſor : but 
by the i ſection of ſaid laſt act it is extended 


to all caſes whatſoever (43), where any Eccle- 
ſiaſtical 


(43) It was under this claufe that the late Dean of 
Cork inſiſted, as I have ſaid, that by a commiſſion grant- 
ed under theſe two acts, the Commiſſioners are obliged 


ad authoriſed to return all dilapidations whenſoever they 


happened previous to the Predeceſſors' quitting, and to 
whatſoever amount, although more than the ſum cer- 
thed, or even if there was no certificate. 

Even if this were not the caſe, and that a commiſ- 
lon could not be granted for ſo extenſive a purpoſe, I 
conceive that by the old law of the Church, the Biſhop 
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fiaſtical perſon ſuffers dilapidations ; and the 
ſums aſcertained to be paid are not confined to 
be deducted out of the ſums in the certificate, : | 
but the Biſhop 1s to enforce payment of them 3 
in ſuch manner as by the laws now in being ſums I 
adjudged to be paid or allowed for dilapidations 4 
are recoverable. 4 
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: | | 3 from the 
Whether tithes be the moſt advantageous and mot the 
politic mode of paying the Clergy, it is not my MW reviate t 
buſineſs here to enquire—it is the office of ſtateſ- an, and 
men to judge. To depart from a mode eſta- 3 
bliſhed by the wiſdom of ages, is always a mat- 1 
ter of weighty moment, nor did I ever hear any 3 


OF TITHES. 
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miſe the ſame permanency to the intereſts of 
the Clergy. 3 
The cry however 1s loud (44), erconeouly | | 

I think 


or Rector might get workmen to examine and eſtimate | 3 
all dilapidations, and thereupon bring his ſuit as above. , 

(44) The cuſtoms of Ireland, (where almoſt eren 
man lives beyond his income) have from time imme. 
morial induced a demand of rent greater than political f 
cxconomy juſtifies, becauſe really not leaving to the J 
terretenant a rational proportion of the fruits of the 


The ger 
inproveme 
my rent d 
"out ar; 


"of 
ND 
"1 
* 
oy 
28 
- 
Fr. 
8 
— 
. I 
1 
2 3 
—— 
N 
we * 
ms. 
= I 
-<M 
" 
a 
* 
5 
"Ln * 
1 
> . 
"= 
3 
—— 
* q 
7 1 
* 
* 
EN wy 
1 
1 
_ 
Ee 
—— 
= 
"2.8 
RS - 
IM 
1 
3 
+0 
1,8 
4 = 
WE. 
= 
I 
bs. 
8 - 
9 
©. 
—- 
3 
1 
3 5 0 
e 
-- "= 
3 
8 
FI 
", 
7 
+2 
11-2 
13 
Dn" 
—_— - 
© 
2 
— 
5 
--:j 
£ 
42 
1 
3 
2 
n 
=. 
RE 
8 ©. 
3 
=. 
3 
1 
5 4 
Me 
v6. 
er 
- 
3 
1 
1 Y 
£ 5 
2 
3 
3M 
= 
1 
*. 
8 
3 
Ke” 
54 
4 
— 
7 - 
+2263 
RE 
CY 
_— 
1 
© w” 
* 
ij 
wer: 
j 
"5:44 
2 
2} 
1» 
4M 
8 
2 
K 
BR 
_ 
i 
2A 
.—z 
<& 
i241 
"4 
. 
2 
ba 
3 
b 
: 


PROPERTY. 347 


[think as to the law itſelf, in general moſt un- 
gunded (I am convinced) againſt its execution. 
[ ſpeak from much knowledge and obſervation in 
lreland, when I ſay, that in infinitely the greater 

number 


mound; and from the ſame ſource, land jobbing and en- 
couragement to bid over the heads of each other prevailed 
mong the middle men, while the cottager or loweſt 
oder was obliged to take ground at any price, becauſe 
om the want of trade and manufactures, land was 
imoſt the only commodity in the market. The im- 
nediate terretenant therefore complained of the gentle- 
man, and the gentleman ſaid it was all owing to the 
Clergy, and thus both parties were induced to join in 
throwing all odium upon a diſtinct order of perſons, 
de Clergy. This ſtate of things was beginning rapidly 
to mend. Ireland was rifing in proſperity, the landlords 
in many inſtances were wiſe enough to fet directly to 
the cotter, (who paid much leſs, while they got much 
more) and their example was ſpreading, when the 
tal introduction of the infernal peſt of French poli- 
tics, added to ſome errors in policy, covered the country 
vith calamity, raiſed her debt in two or three years 
tom two millions to twenty, and the expence of her 
amy eſtabliſhment from half a million to four, and 
tirew her back half a century. 

The general objection to tithe is its obſtruction to 
mprovement—ſays the tenant let me improve as I may, 
my rent doth not increaſe, but my tithe does. Now 
"hout arguing how far this is true of perpetual leaſes, 
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348 ECC LES TAS TICAIL. 


number of inſtances the Clergy are oppreſſed I 
not opprefling. Cuſtom has forbidden them to 
demand more than a ſmall part of what they are I 
legally entitled to, and that comparatively ſmal! 


proportion, they often get with prodigious dif- 
ficulty, and intolerable vexation (45). 


in leaſes for years, though advantage is not taken of the 3 
improvements every year, yet it is in a lump at the I 
expiration of the leaſe. 'The moſt plauſible plans of 3 
commutation which I have heard, are thoſe of collection 
like the county ceſs, and of a rent charge proportioned 3 
to the landlords rent, yet x0 objections to each 11 3 


OCCUT. 


in general were extremely moderate. 


The difficulties put in the way of the Clergyman 3 
were innumerable : he got notice from the pariſhioners I 
of a whole pariſh, to draw on the ſame day and hour: 4 
if his pocket was even equal to the expence of hiring q 
ſuch a number of cars, no one would let them to him. q 
If even that difficulty was got over, probably he found 
a deep trench cut acroſs the road impaſſable to his carts, I 
while with every notice that invited him to draw, he re- 1 
ceived a threatening letter menacing his ſervants with i 
blows or death, which in the event frequently proved 


Not an empty threat. 


The Clergyman too was often ignorant of his rights. f 
The 
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(45) In the years 1787—88 and 89, I had a patti- I 
cular opportunity of knowing and ſeeing the treatment 
of the Clergy in Munſter. Whatever few ſpecial in- 3 
ſtances may have been induſtriouſly adduced, the tithes 4 | 
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PROPERT'Y. 349 


The origin of tithes 1s a ſpeculative queſtion, 
the right founded in the laws of the land is un- 
queſtioned. 


The corn was ſet up in ſtack before he came for his 
tithe without any opportunity to view or value—after 
coming two or three miles, he was told the day was 
had and the ftack could not be opened, —he was haraſſed 
by ſetting out a very ſmall portion one day, another 
mother, —all which modes every man ought to know 
to be illegal; and the Eccleſiaſtical Courts moſt ſenſibly 
determined, and were ſupported by the moſt able legal 
epinions, that univerſal notice on one day is plain evi- 
dence of combination and ſubtraction, 

The Clergy ought alſo to be well 3 with the 
ſtatute 29 Geo. II. ch. 12. which puniſhes bonds or 
greements to obſtruct the owner of tithes, with forfei- 
ture of five pounds for each offence recoverable before 
two Juſtices, and for want of diſtreſs with three calen- 


der months impriſonment, or hard labour: and ſo alſo 
writing or nn menacing letters, to terrify or to pro- 
cure combination ſo alſo deſtroying or diſabling car- 


nages intended for the drawing of tithe and they ſhould 
know ſtatute 27 Geo. III. ch. 15. which makes it felony 


without benefit of Clergy to inflict or threaten pains, or 


uſe force or deſtroy property, in order to induce combi- 
nation or prevent collection of lawful rate or tax, and 


makes voluntary combination to defraud Clergymen of 


tithes, or obſtru& him, or prevent perſons employed by 
lim, puniſhable by fine, impriſonment or other corporal 
puuſhment at the court's direction, but proſecution to 

be 
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30 ECCLESIASTICAL 


queſtioned. The Parſon has as firm a right to 
them as the landlord to his land. The land i; 
purchaſed ſubject to them, and the price abat. 
ed accordingly ; they are not part of the pur. | 
chaſe, and therefore the landlord has no right to | 
complain as if they were a deduction from him, | 
and as to the tenant, the increaſed rent on land | 
exempted from tithe ſhews how miſerably he 
is deceived when he thinks their abolition would 


benefit him. 


A treatiſe on tithes would naturally divide | 
itſelf into the enquiries, to whom they are due 
hat things are tithable----of modus, compo- 
fitions, or exemptions---and how tithes are to | 
be recovered. The three firſt queſtions have 
been ſo fully diſcuſſed by numerous writers | 
that to ſay any thing upon them would be ſu- 


be commenced within one year after the offence, and 


this act is continued to 24th of June 1800, 


Beſides theſe, compenſation acts have been paſſed more | 
than once with ſpecial remedies to recover tithes that | 
have been withheld, and one in the courſe of the lat 


ſeſſion, 1799. | 


They ought alſo to know that perſons taking à cre, 
not renting the ground, are not terretenants, and that | 
the perſon who holds the land is to pay; for evaſion | 


have frequently been attempted in this way. 


perfluous ; | 
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perfluous ; to the Jaws relative to the laſt, parti- 


cularly in Ireland, I mean to confine myſelf (46). 
Tithes 


(46) I ſhall however in this note juſt make one ob- 
ſervation upon the ſecond head, i. e. what things are 
tithable : Every thing is tithable which doth yield an annual 
increaſe by the act of God, and many things are tithable 
by cuſtom, which do not bear ſuch annual increaſe. In- 
attention to the firſt principle has made a ſelf ſapient 
country gentleman in my hearing infiſt beſore a public 
ifembly that potatoes were not tithable in Ireland, be- 
cauſe they were introduced fo late as by Sir Walter Ra- 


leich; as I have heard another wiſe man inſiſt that non- pay: 


ment of tithes in a pariſh for twenty years made an exemp- 


tion, i. e. becauſe they had cheated the Parſon for twen- 


ty years, they had a right to cheat him for ever. And 
ignorance of the latter have made men deny that turf, 
or tin, or lead was tithable by cuſtom, where there was 
ſcarcely any thing in the pariſh but turf, or tin, or 
kad, and without ſuch cuſtom the Parſon literally would 
have nothing to live on. | 

As to the tithe of agiſtment in Ireland, the Clergy 
in Ireland have been deprived of it ſince the year 1735, 
in the moſt unaccountable manner, and nobody can tell 
how. It is ſaid to be by a reſolution of the Houſe of 
Commons, which I have given in the appendix, but 
which every body knows could not alter the law; at 
that time Ireland was almoſt entirely devoted to paſ- 
ture, now it is a great granary of corn, and the holders 
ef the arable land complain of this inequality, yet the 
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3  ECCLESTASTICAL 


Tithes are divided into Predial as of corn 
graſs, hops and wood. Mixed as of wool, milk, 1 
pigs, natural productions but nurtured by the I 
care of man. Perſonal, as of manual occupa. 


tions, fiſheries, &c. &c. 


A more uſual diviſion is into great, as corn, I 
hay, and wood, and ſmall as prædial tithes of 
other kinds, and thoſe called perſonal or mixed, 
Cuſtom may turn a great to a ſmall tithe and 
give it to the Vicar, but the diviſion depends 
upon quality not quantity, and therefore pota- 4 
toes, though in great quantities in common 1 
fields, were determined to be ſmall tithes and 3 
belonging to the Vicar, in Smith v. Wyat, 2 : 


Atkins 364. 


With reſpect to all the kinds of tithe in gene- | 
ral it became neceſſary at the period of the refor- | 
mation to make proviſion by a particular act. : 
and accordingly in Ireland by ſtatute 33 Hen. 
VIII. ch. 12, it was enacted that all lawful and | 
accuſtomed tithes of corn, hay and paſturage, | 
and other ſorts of tithes and oblations, common- : 
ly due, ſhall be truly and effectually ſet out or 


ſuitor for agiſtment would be thought almoſt inſane. | 
Under the pretence of barren land bills {till greater eu- 
emptions were intended. The oppoſition of the Cler- | 
gy to them was not to the principle, but to the perver- | 
ſion. For theſe and the reſolutions on agiſtment ſee the 
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yaid, according to the uſage of the pariſh or 


place; a layman or Eccleſiaſtio may ſue foflub- 
action before the Ordinary, his Commiſſary, 
i other lawful Judge, who ſhall proceed ordina- 
iy or ſummarily according to the courſe of the 
Eccleſiaſtical laws and give ſentence, and if ap- 
zaled from, adjudge coſts forthwith, and enforce 
ayment by compulſory proceſs or cenſures of the 
Laus Eccleſiaſtical, taking ſecurity to reſtore if 
ſentence reverſed ; and on refuſal to pay tithes 
iter ſentence, on certificate thereof by the Ec- 
deſiaſtical Judge, two Juſtices to commit, till 
reties found (47), and this act expreſsly ſaid 
that the remedy for refuſing to ſet out, or pay tithe 
was zo be in the Spiritual Court only. 

Thus ſtood the Law with the exception of one 
ir two caſes in which juriſdiction was given to 


| tro Juſtices, until the ſtatutes of 3 Geo. III. 


ch. 25. and 7 Geo. III. ch. 21. (48) the former 


(47) By 33 Henry VIII. ch. 5. Abbey lands, if diſ- 
charged of tithes before the diſſolution continue ſo. 
fence land tithe free, &c. mw 
Tithes are recoverable primarily and principally in the 
ritual Court, which mode ſhall therefore be firſt 
poken of, reſerving the aids to be derived from the au- 
rity of two juſtices, and from the Court of Exche- 
quer, until afterwards. 

48) This is often called the 8th of Geo. III. 

„ _ of 


rr 


at his houſe or uſual place of abode, to ſome M 


reſide in the pariſh or union, 48 hours notice 
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2 


of which having expired, it is only neceſſary to 4 
conſider the latter, which as to the tithes there- 
in mentioned 15 now the great and principal 3 
guide to the Clergy in the recovery of them. | 

This act in its two firſt ſections relates only 3 
to the owners of corn, hay, peaſe or beans, (e- 
cept in gardens) and to giving notice of ſet- | 
ting out tithe, which they are obliged to do 48 
hours before, to the perſon entitled, his Proctor 4 
or Manager, or if neither of them can be found 3 


gropriat 
tithe, to 


particu]? 
markable 
erery Cl 
About 
ſtituted | 
The pari 
act that 
legal Inc 
his Advo 
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poſted on the Church door, and kept there from 
ten fo one is ſufficient (49). I 

In its third and fourth ſections it ſpeaks of 3 
all ſuits for ſubſtraction of prædial tithes, and 
enacts that all ſuch ſuits ſhall be ſummary, and in 
the third particularly declares that it /hall be juf- 
ficient for every Ecclefraſtical Perſon, or Lay (50) In- 3 


propriator, I 


Howev 
mitted to 
reputation 
| a ſummary 

(49) By the Common Law no notice is neceſſary, by I 
the Eccleſiaſtical Law it is neceſſary. No ſtatute, I ap- 
prehend, has been made requiring it in England, (though 3 
it was there always neceſſary previous to bringing an WM * be mad 
action againſt Incumbent for not carrying the tithes 7 = * 
away), but a cuſtom of giving ſuch notice is a good 1 10 by - 
cuſtom. Butter v. Heathby, Burrow's Rep. 1891. date, ret: 

(50) This clauſe is printed in Italicks, as demanding cer, who 

| | particular 
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yopriator, in any ſuit for the ſubtraction prædial 
tithe, to prove that ſuch perſon was and is reputed to be 
Tucumbent 


particular note, becauſe from it has ſprung the moſt re- 
markable controverſy on this act, and one with which 
every Clergyman ſhould be well acquainted. 

About 15 years ſince a Clergyman in the South in- 
ſituted his ſuit for the ſubtraction of pradial tithes. 
The pariſhioners pleaded according to the words of the 
at that the perſon proſecuting the ſuit was not the 
egal Incumbent or impropriator. The Incumbent and 
his Advocates inſiſted that the pariſhioners merely plead- 
ing this, without ſhewing ſome ground to raiſe a ſuſ- 
picion or doubt in oppoſition to the general reputation 
of his being Incumbent or without ſetting up a title 
in ſome other, was a great horſhneſs, and contrary to 
the well known principle in Sir W. Blackſtone's Re- 
ports, in Powell and Milbank, p. 852. 

However ſince the words of the act were fo, he ſub- 
mitted to it, and to proving his title by evidence beyond 
reputation“; and therefore offered viva voce evidence in 
«ſummary manner, of his being Incumbent, 


* This is now as far as relates to getting legal poſſeihon, rendered 
ey by the act 25 Geo. III. ch. 38. made to enable Clergy to prove 
their titles. By this, on Ordinary's mandate for induction, a return 
ſhall be made by the giver that it hath been given accordingly ; which 
mandate and return, with the certificate of aſſent and qualifications, 
hall be regiſtered in the dioceſe, the return and certificate being veri- 
ied by affidavit of one of the witneſſes before the Regiſter. Such 
mandate, return, certificate and affidavit, or a copy atteſted by the 
Legiſter, whoſe fee is five ſhillings, is competent evidence in all courts, 
* induction and 8 
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Incumbent or Impropriator of ſuck pariſh, and has | wittes / 

acted as ſuch at or r the time the right of the | ary olle 
Uthe | 

The W Court was of opinion that this mode nent Civ 

would not do, and that the plea put it upon the Incum- humble | 

bent to proceed in a plenary manner. WT lament a 


The Incumbent (beſides repreſenting the hardſhip of } that the | 
this very expenſive and tedious mode upon him, where ing the! 
(as the fact was) every man in the pariſh refuſed to pay WW to do / 
tithe, and the heavy expence on the Defendant, if he Metropol 
was caſt, whereas in the ſummary his coſts could be WW © the L: 
only 11. 6s. 8d.) inſiſted that no ſuch conſtruction could Thus n 
poſſibly be made on or from the act. That the words | ke of tit] 
of the act in its fourth ſection are plain, that all predial WW ber, the 

| tithes ſhall be ſued in the ſummary way, and that the mean, Wi Foley was 
ing of the third is plainly and only this, that where the WW tie Court 
title is denied, reputation of it ſhall not be ſufficient, WM to the Co 
but the Incumbent is to prove it by further evidence; bu WM ater muc 
that no ſhadow of argument could be brought to prove WW the groun 
that the act meant that this evidence was not to be WW becauſe th, 
given in a ſummary way, nor was there a ſingle word n Improp 
in the act to that purpoſe, or ſpeaking of any proceed. The miſ 
ing (ſubſequent to the act) in a plenary way. WT tus, and fi 

The Dioceſan Court however (in which the matter v the Cle: 

| was tried) was of opinion that the proceedings (after ſuch i te author 

a plea as above mentioned being put in) ought to be ſum- Wi bil which + 
mary, and was certainly ſupported in that doctrine by ) Geo. 

ſome conſiderable legal opinions that were taken: on the ding, bo 

other hand the Incumbent was ſupported by the opini- Wil «vantage of 

| be deemed 


on of the late Dr. Radcliffe, and of another very em- 
| nent | 


2 
of the | 


tithes | 


N 357 


titles ſued for accrued, without producing or proving 
an other title, except the title of the perſon promoting 
| wo ſuck 


nent Civilian, to which I had the honor of adding my 
humble but clear conviction, that under this act of Par- 
lament all the proceedings ought to be ſummary, and 
that the plea made no manner of difference except put- 
ing the Incumbent to prove his title, which ſtil] he was 
to do ſummarily, and with thoſe latter opinions, the 
Metropolitical Court of Caſhel upon appeal agreed, and 
{o the Law ſeemed to be eſtabliſhed, 

Thus matters ſtood when in the cauſe of Foley (Lef- 
ke of tithes under the Duke of Devonſhire,) v. Mo- 
her, the latter having pleaded in a Dioceſan Court that 
Foley was not the true Incumbent or Impropriator, and 
the Court having proceeded ſummarily, Moher applied 
to the Court of Kings Bench for a prohibition, which 
after much debate was granted; partly as it ſeemed, on 
the ground of the proceedings being ſummary, and partly 
becauſe the plea was true, inaſmuch as Foley was not 
a Impropriator but the Ie of an Impropriator. 

The miſchiefs which muſt enſue from the Law ſtanding 
tus, and from the expence of plenary procedings grievous 
to the Clergyman and ruinous to the peaſant, induced 
tie author of this work to introduce into parliament a 


bill which paſſed the Houſe of Commons, to explain the 


4) Geo. III. and declare its meaning to be that all pro- 
weungs ſhould be ſummary, and alſo to give to leſſees the 
advantage of it, and alſo to declare that the title ſhould not 
le deemed to be controverted wnle/5 a title was ſet up in 


ſome 


— — 
Mee 
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fuck ſuit ſhall be controverted, and it ſhall be lad 
by the party ſo ſued in ſuch cauſes that the perſon pro. | 
ſecuting 1 


ſome other perſon, and it was fhewn who war entitlid. I 
Unfortunately when it went to the Lords, the then Chief 


Juſtice of the King's Bench, moſt erroneouſly imagined [ 
that it implied a condenination of the determination of 


the Kings Bench, and the bill was altered, and paſſed 1 
with no manner of likeneſs, either in ſpirit, intention or 
words, to the bill which went from the Commons, tho q 
it ſtill continued in vulgar parlance to bear its firſt au- 
thors name, and brought on him blame for certain in- 4 


conveniences which have enſued from it. 


This Act 35 Geo. III. chap. 32, leaves the queſtion j 
whether the proceedings ſhall be ſummary or plenary after 
title denied, as they were before; it provides that the 
title ſhall not be deemed to be controverted unleſs the . 
plea denying it be verified by oath or affirmation of the ö 
party to the beſt of his knowledge or belief, and it de- : | 
clares that all who ſue for prædial tithes, both Clergy | 
and Lay, and whether by right original or derivative | 
from or to the uſe of another, may proceed as by 7th , 
Geo. III. and be entitled to all rights and benelts there- ; 


in or by this act given. 


This fatute then leaves the main queſtion of contro- 1 
verſy as it found it; it is uſeful in doing away all doubt 
as to Leſſeeis &c. &c. right of ſuing, but in ſuffering 
the ſimple denial of a title, although verified by oath as f 
to beſt of knowledge or belief, to force the Incumbent 


into proof of his, has done infinite miſchief, for it has b 
and } 
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ſecuting ſuck ſuit is not the true and legal Incumbent 


y Impropriator, 
By: 


ind will produce perjury, which cannot be puniſhed, be- 
cauſe how it can be proved that a man doth not believe 
there is want of title in another: in ſhort a bad man has 
nothing to do, but to ſwear he believes the Clergyman 
has no title, and he haraſſes him with prodigious ex- 
pence, which if done by a number of pariſhioners, com- 
pletely ouſts him of his income, by the impoſſibility of 
ſupporting ſo many ſuits, eſpecially if the proceedings 
ne plenary, beſides the chance of his failing in ſome 
part of his legal proof of that which is in fact notori- 
bus. 

Since this act paſſed, and in the courſe of the pre- 
ſent year, in the cauſe of Macnamara v. Noble, a prohi- 
bition was moved for in K. B. becauſe the proceedings 


had been plenary; (that the application in Foley v. Mo- 


her againſt ſummary proceedings had been vexatious and 
lilatory was evident, becauſe no fair Defendant can wiſh 
the proceedings to be plenary, ſince he thereby riſks the 
weight of full coſts, whereas in the ſummary, the coſts 
can be but 11. 6s. 8d.) here the ground was changed, 
and becauſe the Court below in compliance with the 
ſceming diſpoſition of K. B. in Foley and Moher, had 
proceeded plenarily, the party changed his mode of at- 
ack, and made his complaint the converſe of Moher's. 


Nothing however was decided, becauſe the party came 


vr a prohibition after ſentence, and too late, under the 


dlreumſtances of the caſe, 
| To 
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By the fourth ſection, before any citation ſhall 
iſſue under the ſeal of any Ecclefiaſtical Court 
for ſubtraction of prædial tithes, a petition js 
to be lodged 1n the regiſtry of the Court, in which 
ſhall be inſerted all the prædial tithes then due, 
ſo as that no ſecond ſuit ſhall be commenced for 
any prædial tithes due before that time, and a 
copy of this petition or complaint is to be ſerv- 
ed upon the party ſo to be cited, along with the 
copy of ſuch citation; the citation to give 30 


days after date for appearance, and to be ſerved 


as uſual in 3 days after date, and to intimate 
that whether the party ſhall appear or not at 
the time and place appointed, the Judge will 
nevertheleſs proceed in a ſummary way to hear 
and finally determine fuch cauſe, ypor the day (51) 


To remedy all theſe inconveniences nothing will ſuf- 
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fice but ſuch a bill as the Author introduced, which 


ought to be equally deſired by the Clergyman and the 
Farmer; bnt the introduction of ſuch a bill is always 
matter of delicacy, becauſe the houſe always ſtarts at 1 
the name of a tithe bill before its tenor is even known, | 
and afterwards by alterations as in the preſent caſe it 
often comes out a miſchievous inſtead of uſeful law. 1 

(51) The courts do not conſtrue theſe words ſo ſtrict- : 
ly as to exclude themſelves from continuing the cauſe : 
to another day, if they are not able to hear it in 


one. 


aſſigned * 


J ³oÜ¹A CU OO Ce CE EE ESTs F 
OR AER C2 3 ß; ß BEAST ONT Re 1 REI 8 
8 8 3 88 3 F 3 , 
AC o . n 8 4 * 


aſſign 
and di 
endor! 
Judge 
way, | 
minat1 
legal | 
ther p 
his Pre 
ſent, v 


(52) 
judge tc 
Lawyer 
that the 
would p: 
the ſeCtii 
ſuits. I 
ceedings 
what it v 
when we 
—where: 
« ſuits, tl 
© parties 
"ina ple 
the per 

(53) J 
deſt illuſt 
of prædia 


Vol. I 


PRIQOF T. 361 


- 


aſſigned by ſuch citation: and on return thereof 
and due proof of ſervice (on oath before the Judge) 
endorſed or annexed, it /al/ be lawful for the 
Judge thereupon to proceed in a ſummary (52) 
way, to hear and determine ſuch cauſe by exa- 
mination of witneſſes, viva voce, and ſuch other 
legal proofs as ſhall be offered on behalf of ei- 
ther party, either in preſence of the party or 
his Proctor, or in pain of his contumacy if ab- 
ſent, with coſts not exceeding 11. 6s. 8d. (53). 
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3 No 
4 (52) Here it is ſaid that it l be lawful for the 
"3M judge to proceed in a ſummary way, which words every 
WM Lawyer knows are imperative; and before, it was ſaid . 
3 that the intimation to the party was to be, that the Judge 
4 would proceed in a ſummary Way 3 and the beginning of 
ful 3 the ſeCtion ſpeaks of any citation, and extends to all tithe 
Kick uus. How then can there be any doubt that the pro- 
the ! ceedings ought always to be ſummary, let the plea be 


3 what it will, (no exception is made for any plea) eſpecially 
when we read theſe words in the preamble of this ſection 
Mo —uwherecas by the preſent method of proceeding in tithe 


71 l « ſuits, the parties cited are put to great expence, and the 

15 6 parties promoting greatly delayed, and ſuits carried on | [ 

wick : in a plenary manner to the great trouble and expence of | I 

able the perſon ſo ſued.” | | 

t bn (53) The mode of proceeding under this act will be | il 
bet illuſtrated by an example of a ſuit for ſubtraction Wil! 
l of prædial tithe. | | 9 | 
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No ſubſcription of Advocate or Proctor is ne. f 


1e 
ceſſary to ſuch petition, nor is any exception al. : - 0 
lowed for want of form, and either party may WW ,thorit 
appear without a Proctor; Judges and Regiſter: zs ſtead 
are required to receive ſuch appearances, and to Wil .; negle 


determine in the moſt ſummary manner, not re. 3 ys afte 


garding form but juſtice only, without receiving f the ſu 
any fees, but in lieu of them it ſhall and may } Bill at 1 
be lawful for the Ordinaries of every dioceſe to | nay be | 
grant to the Judge and Regiſter ſuch ſum out | non und; 
of their proxies due at their annual viſitations, ] errice t! 
as they ſhall think reaſonable (54). 1 hall be 
'FOWLER v. KEELING. Bills (55 

Proceedings in a ſuit for prædial tithes, : tom the 

Petition or complaint read, which ſtates that Deſer-N Fi 
dant had in each of two years, 1796 and 1797, one wo. 
hundred and fifty loads of hay on his ground, the tithe 6% Th 
of which was valued in each year at 71. 108. Service be only 
proved on the 13th of November. He was cited to ap- un may if 
pear on the 13th of December, that 1s thirty days ex- mplication 
cluſive of the day of ſervice. ene w 


C. proves A. to be the reputed Rector of the pariſh, j 
and that the lands are within the pariſh of Dale, and proves I 
the quantity of land, not from actual ſurvey, but from 
his eye being uſed to judge of land, and alſo the quality ; 
of the hay, and the value of it in each of the ſaid years. ] 

D. doth the ſame, two witneſſes being required by} 
the Civil and Eccleſiaſtical Law; A Decree for 151. 1 


t is acknc 
ceded ple: 
which muf 
tte tithe ſu 
A {trang! 
country cou 
de Eccleſia! 
V pounds. 


(54) Notwithſtanding this clauſe, except in two, or 
The 
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is ne- Wl The mode allowed by the ſtatute of 33 Hen. 
Dn al. ; VII. of enforcing the decree for tithes by the 
may WW ixthority of two Juſtices, is done away, and in 
iſters [ is ſtead it is enacted that if the party condemn- 
nd to 1 d neglect to pay the ſum due and coſt for 15 
ot re · ¶ (ys after due ſervice of the monition, he may, 
wing 1 the ſum be not above 20l. be ſued by Civil 
may i Bill at the next affizes, or wherever Civil Bills 
ſe to 1 nay be brought; and a true copy of ſuch moni- 
n out ton under the ſeal of the Court, and proof of ſuch 
tions, } ervice thereof, is concluſive evidence, and there 
hall be execution and coſts as on other Civil 
n (55); but this not to prevent any appeal 
bm the Spiritual Court in fame manner as be- 


Defen- I [believe at moſt three diocefes, no ſuch allowance is 
Ty f nade to the Judge or Regiſter. 
+ tithe (55) This mode of enforcing payment, I conceive 
ervice 4 v be only collateral and optional, and that the Clergy- 
* 1 nan may if he pleaſes proceed by excommunication, and 
ays ex. plication for the writ de Excommunicato capiendo, as 
| mit where the ſum is above twenty pounds, and as 
pariſh acknowledged he muſt have done when he pro- 
proves 3 ceded plenarily, and that is one of the inconveniences 
t from j ich muſt enſue from a determination that in any caſe 
quality e tithe ſuit ſtill muſt be plenary. 
| years. Wl A ſtrange idea has prevailed with ſome practitioners in 
ired by ountry courts, that. no ſuit can be inſtituted for tithe in 
5l. f he Eccleſiaſtical Court, where their value is above twen- 
7 pounds. 
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fore; Defendant to give in evidence on the trial : 
of the Civil Zill any legal or equitable diſcharge I 
ſubſequent to the ſentence, and the Court to be 
a Court of equity for the Defendant, ſo as to q 
enable him to examine the Plaintiff or his Proc. 3 
tor or Manager on oath, on giving them reaſona- I 


ble notice to attend (56). 


The power of two Juflices of the Peace to deter- 4 
mine tithe ſuits is confined to tithes or dues not I 
above ten pounds a- year due by Quakers, by ) G. I 
III. made perpetual by 11 and 12 Geo. III. ch. 3 
19. and to thoſe not exceeding forty willing : 

due by any perſon, by 1 Geo. II. made perpe- 


tual by 13 and 14 Geo, III. ch. 41. An ad 'F 


(56) The Clergy will find it uſeful to have the few 43 
following memoranda always in recollection, as to the 


perſon againſt whom the tithe ſuit is to be brought. 


Tf hay be put into recks on the grounds, and after- 4 
wards ſold, the ſeller is to be ſued for the tithe, and 
not the buyer. But if corn in the ground, or graſs be : 
ſold, the buyer and not the ſeller muſt pay the tithe, 
but if any part be cut before the fale, the ſeller pays 
fo far; if the owner of a wood cut and ſell it all toge - ; 
ther, he pays the tithe. If tithable things be pledged, 2 
it is ſaid, that he to whom they are pledged mult pay 
the tithe. If a pariſhioner die before he pays his tithe, 
his executor, if he has aſſets, muſt pay them. The 
Engliſh ſtatute Edw. VI. for recovering treble value not | 


of force in Ireland. See Appendix. 
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ending that laſt mentioned, and giving power 
to one Juſtice to determine, where the ſum 1s 
under five ſhillings, and an a& for more eaſy 
recovery of ſmall tithes by petition 1n Courts of 
Equity, have expired. | 

The Juſtices under the {mall tithe act, after 
four days notice, hear, examine on oath, and 
:<udge under hand and ſeal, and levy by diſ- 
tres. Appeal lies to ſeſſions, but if preſcrip- 
tion, modus, compoſition, agreement, or title 
of exemption be relied on, the Juſtices are 
topped, which makes that mode of little uſe. 
In proceedings againſt Quakers they examine ſum- 
marily and levy by diſtreſs, and Appeal lies to 
the next aſſizes. 

The Exchequer takes cognizance of ſuits for 
tithes, and aſſumes a concurrent juriſdiction over 
them as incident to matters of account (57). 

This mode of ſuing in the Exchequer, is 
adviſable, where the matter is of conſiderable 
importance, or where a great number of pa- 
ſhioners are to be ſued for the ſame cauſe 
under the fame circumſtances for the conveni- 
fnce of putting them in one bill, and alſo where 
modus is denied. 


57) The Court of Chancery is ſaid to have the ſame 
power, but I never knew an inſtance of a bill for tithes 
that Court, 
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We muſt not forget the act 35 Geo. III. ch. J 
25. which transfers the civil bill juriſdiction as 
to decreeing ſums due for tithes, to the afliſ. | 
tant Barriſters, or that of 38 Geo. III. ch. 18. f 
which orders that tithe notes for ſums not abore 
two pounds ten ſhillings, ſhall pay no ſtamp 3 


duty. 
GLEBES.- 


The ſtatutes in Ireland relative to glebes relate 1 
principally either to endowment (58) of Churches 1 
| with 


(58) Ancient glebes having been loſt in the confuſion 1 
of civil wars, all perſons might endow Churches with- J 
out licence of Mortmain, having no glebes, or not above 
ten acres, with new glebe, provided the whole toge- 
ther do not exceed forty acres, by an act ſo early as ; 
But this act being found to produce 
little effect, another was paſſed, 8 Geo. I. ch. 12. to en- 
courage endowments by enabling the Endower to reſerve ] 
2 rent out of endowment, under ſuch covenants as f 
ſhould be agreed between him and the Incumbent, with f 
conſent of the Biſhop and Metropolitan, expreſſed by 
certificate in writing. Both endowment and certificate ö 
to be enrolled in Chancery in ſix months; but no en- | 
dowment to be made out of the Endower's demeſne | 


15 Ch. I. ch. 11. 


lands, ſec. 1, 2, 3. 


The law was ſtill found to be deficient, on account « ö 
| the | 
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wth glebe (which may be either by laymen, 
or Biſhops, or other Eccleſiaſtical perſons (59) or 
to 


the ſhackles impoſed by entails, and therefore the ftatute 
Geo. II. ch. 15. was enacted, enabling tenants in tail 
to grant glebes directly by deeds, under no other reſtrics 
ions than thoſe impoſed by the former acts on tenants 
in fee ſimple 3 and the more to encourage them to do ſo, 
aly remedies are thereby provided, for recovery of the 
rents and enforcement of the covenants by them reſerv- 


el, by application to the Biſhop, who is empowered to 


ſequeſter the benefice for that purpoſe, ſec. 3. 4 And 
the ſame act, ſec. 2. authorizes the conveyances of glebes 
n truſt for the Curates of appropriate pariſhes, or other 
Eccleſiaſtical perſons having actual cure of ſouls in ſuch 
pariſh, who had not been conſidered in former acts. 
The ſtatute 3 Geo. II. ch. 11. extended this power of 
endowment as far as twenty acres, to the tenant for life 
with immediate remainder to their ifſue, the Sheriff 
laying power to make ſuch enquiry therein; and the 


ſtatute 31 Geo. II. ch. 11. enables tenants in fee ſimple, 


fee tail, or for life, to grant lands under the other reſtric- 


tons of the former ſtatutes, not only in fee, or fee farm, 


but for lives renewable for ever. No more than one 
Church is to be endowed in an union. Endowment of 

gebe doth not make the Rector a frecholder. | 
(59) The act 2 Anne ch. 10. was the firſt which ena- 
bled Biſhops and other Eccleſiaſtical perſons with ſuch 
conſents as therein to grant lands belonging to their pre- 
ments, for glebe for any Church, provided ſuch lands 
| were 
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to the purchaſing of glebes (60) or to the ex. 4 change 
were convenient for ſuch glebe, and did not exceed twenty 1 to con! 
acres, and the Church already be not endowed with I 
more than twenty, at the moiety of the bono rent as (61) 
above. nnd oth 
3 Geo. I. ch. 12. extends that power as to Biſhops change 
to forty acres, provided that ſuch quality of land ſo Ml bariſn C 
granted, &c. &c. I the fame 
1 Geo. II. ch. 15. extends the power to twenty acres, 4 8 Geo 
where Church not endowed with ten; to grants in truſt MI bihops, 
to reſident Curates or impropriations, ſec. 6. 4 Prebenda 
And ſame act, ſec. 7. extends the power to lands 2 nconvent 
held by Deans and Chapters, as bodies politic. 3 le more 
And 31 Geo. II. ch. 11. extends the power of grant- 4 provemer 
ing glebes to lands held by them at any diſtance from I (62) 15 
the Church to be endowed, provided they be granted 0 {cchbiſhe 
only with a view to an exchange with lands more con- I Prebendar 
renient, and ſuch exchange perfected in two years. 7 Vicarages, 
(60) I find no act relative to purchaſing of glebes, I Tenant 
ſave and except 10 W. 3. ch. 6. which enables Eccle- os, Maſt 
ſiaſtical perſons with the approbations therein, to pur- I ntions m: 
chaſe not only houſes, but alſo lands and tenements fit 4 glebe not 
for building, for the habitation and reſidence of them V and 16 
and their ſuccefſors for ever, thenceforth to be part of 0 Though 
their demeſne glebe, or menſal lands reſpectively, wich 1 n poſſeſſio1 
power to charge their ſucceſſors with two-thirds of the WI buſt be en 
purchaſe money. There is indeed an act enabling Bi- and 24 


ſhops to purchaſe lands, and make them menſal lands, 
12 Geo. I. ch. 10. and an act 11 and 12 Geo. III. ch. 
ch. 17. that fee farm or lives renewable for ever may be 
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change of glebes (61) or to the union of glebes 
to contiguous pariſhes (62). 


(61) 2 Anne ch. 10. ſec. 1. enables Rectors, Vicars, 
and other perſons having cure of ſouls, by deed to ex- 
change glebes or part of glebes, at a diſtance from the 
pariſh Church, for land of equal value, contiguous to 
the ſame, 

8 Geo. I. ch. 11. fec. 1. extends this power to Arch- 
biſhops, Biſhops, Deans, Archdeacons, Dignitaries and 
Prebendaries, as alſo to exchange their menſal lands 
inconveniently ſituated for others of equal value that 
le more convenient, and are fitter for bailding and im- 
provement, | 

(62) 10 Geo. I. ch. 6, goes further and enables every 
Archbiſhop, Biſhop, Dean, Archdeacon, Dignitary and 
Prebendary with conſent therein to exchange Rectories, 
Vicarages, or portion of tithes for lands of equal value. 

Tenant in tail and tenant for life in poſſeſſion, Rec- 
ors, Maſters of Schools may exchange ; and lay corpo- 
ations may endow, where not above ten acres *, with 
gebe not above forty. 13 and 14 Geo. III. ch. 27. and 
iz and 16 Geo. III, ch. 17. 

Though the land at a diſtance, tenant in fee or tail 
n poſſeſſion may grant not above forty acres, but this 


muſt be exchanged for convenient land in two years, 
; and 24 Geo. III. ch. 49. 


This is afterwards raiſed to twenty. 
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The moſt important rules as to glebes antece. 
dently to theſe ſtatutes were, that every Church is © | 
of common right entitled to houſe and glebe, for 
without them no Church could regularly be con- 


ſecrated—that the fee ſimple of the glebe is in | 
abeyance—that after induction the freehold of 
the glebe is in the Parſon, but ſo that he 


could not alienate, exchange, or commit waſte | 
— that glebe lands in the hands of the Parſon, un- 


leſs leaſed, ſhould not pay tithe to the Vicar nor 


vice verſa, for Ecclęſia decimas Ecclefiz ſolvere non de- 


bet. And that the glebe being fown, if the Par- 


ſon dies before ſeverance from the ground, his 
Executor ſhall have the corn; but if the Parſon ©? 


dies, be deprived, or reſigns after ſeverance, and 
before the corn is carried off, the ſucceſſor ſhall 
have no tithe, becauſe the right had veſted. 


Let me add the caſe of the Parſon having N 
leaſed his glebe after ſowing, or having ſold te 
corn, for then tithe is paid; and formerly the ©} 


cent could not be apportioned where the Incum- 
bent died in the intermediate time between two 
gales being due, but now I conceive, he, by a 


late ſtatute, ſtands on the ſame footing with | 
any other landlord, who is tenant for life (63). 


(63) See ſtat. 23 and 24 Geo. III. ch. 46. 
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CHURCHES AND CHURCH-YARDS. 


The Canon Law in a diviſion ſimilar to that 
of the Civil, means by ſacred things thoſe pre- 
nared ad cultum divinum, ſuch as Churches and 
itars (64), by ſanct thoſe protected by religious 
ze, as Sepulchres, by religious things thoſe de- 
igned for pious uſes as hoſpitals and other cha- 
table foundations. | 

Churches, The Canon Law, which on this 
head is our law at this day, forbids any Church 
to be erected, without leave of the Biſhop : 
ind this was reaſonable, becauſe if a Church 
was erected, without a ſufficient revenue to ſup- 
pott an Incumbent, the weight of making pro- it 
ſiſion for Divine Worſhip in ſuch a Church fell i! 
on the Biſhop. The erection of a new Church 
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70 or Chapel may alſo be oppoſed by any private ll! 
the | perſon who thinks himſelf aggrieved thereby. 11 
Ang, Various cauſes may render the erection of a ll] 
at ney Church neceſſary or proper, ſuch as the ll 
Wy 2 increaſe of inhabitants in a given diſtrict, or | 
vith dhe increaſe of revenues in a large pariſh, The lf 
). Eksiſlature in Ireland uſually ſupplies funds for | | 

this pious purpoſe to a certain degree by grant- | 
UES (64) The Roman Catholics add veſtments and re- | | 


lques. [|| | 
3K 2 : ing tl} | 
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ing a ſum of money annually, commonly five 
thouſand pounds, to the truſtees of the firſt 
fruits (65) to be thus employed at their diſcre- 
tion. | . 
If an old Church in ruins is to be rebuilt, 
or even if a Church be ſo ſmall that it needs to 
be enlarged, by the Common Law the major part 
of the pariſhioners (having firſt obtained the con- 
ſent of the Ordinary to what is needful, and 
meeting on due notice), may make a rate for 


new building or enlarging as there may be oc- 


(65) They may alſo apply it to building glebe houſes * 1 
by 29 Geo. III. ch. 18. Firft fruits otherwiſe called 
Annates were the produce in the firſt year of Eccleſiaſti- : 
cal preferments claimed by the Pope, who alſo claimed 2 
tenths, and at other times twentieths of the ſame, as i 
the Clergy did of the produce of the ground. At the 
re formation the claim was transferred to the Crown, but 5 | 
Queen Anne, (whence it is vulgarly called Queen Anne's , ] 
bounty) veſted this fund in Truſtees for the purpoſe of 
augmenting ſmall livings, &c. &c. but as inſtead of the | | 
real value of the living, its value in the King's books 2 | 
for one year is only paid, Dr. Chriſtian in one of thoſe |} 
able notes on Bl. Comm. which do him ſo much ho- 
nour, has marked the inadequacy and miſfinterpretation 
of this fund, and the Legiſlature of Ireland, by an act 
29 Geo. III. ch. 26. ſhewed a ſtrong inclination to 


make it more effectual. 
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con (66). But the Chief Governor of Ireland 


with aſſent of ſix of the Privy Council, Arch- 
tſhop and Biſhops may order new Churches to 
he built in better places, and where the ſcite is 
to be ſo changed, the conſent of the majority of 
Proteſtant pariſhioners in wveftry is ſufficient to 
ifſeſs a rate for building the new Church on 
notice three Sundays before; no Papiſt to vote 
t a veſtry for repairing or rebuilding (67). 
Conſecration of the Church ought to be by 
the Biſhop of the dioceſe in which the Church 
fands. Divine Service to be thereat perform- 
ed, but it may be on any day. A Church 
ce conſecrated is not to be conſecrated again; 
but if polluted, the pollution is done away by 
: a method 


(66) Mod. Rep. Vol. I. p. 236. and Vol. I. p. 222. 
(67) See ſtatutes 2 Geo. I. ch. 14. 10 Geo. I. ch. 6. 
2 Geo. I. ch. 9. theſe acts are perpetual by ſubſequent 
ones, and ſee 23 Geo. III. ch. 21. It is ſingular that theſe 
xts ſhould have given this power of aſſeſſment on change 
of ſcite and not to rebuilding Churches on an old ſcite. 
from this odd overſight, I have known much difficulty, 
L. G. when St. Peters Church in Cork was rebuilt, 
where from the vicinity of the almoſt contigous build- 
ngs it was impoſſible to change the ſcite, it became 
ftremely arduous to get the legal afſent of the ma- 
rity of the pariſhioners to the impoſition of a rate. 
Parliament ſometimes interpoſes its authority, as in re- 
viding St. Nicholas in Dublin, 
By 
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a method called reconciliation. The Common 
Law takes no notice of a Church until conſe. 
crated, but by the Eccleſiaſtical Law, on ſpecial 
occaſions licences may be granted to perform Di- 


vine Service and adminiſter the Sacraments, in 
Churches and Chapels not conſecrated. If Church. * 
yard be enlarged there is a conſecration of the 1 


additional part. | 


Churches and Church-yards thus conſecrated 
muſt not be violated or profaned. In ancient 3 
times it was not unuſual to hold fairs and 
markets in the Church-yards, and to have cer. | 
tain feaſts and entertainments in them, ſuch as 
plays and dramatic performances, and to hold I 


By ſtatutes in Ireland, Archbiſhops and Biſhops · may 3 
erect new Churches in convenient places as they think I 
fit, if pariſh Churches too ſmall or too far, by 11 and 12 1 
Geo. III. ch. 16. to be deemed new pariſhes and per- : 


petual cures vide ante. 


Tenants in fee, and tail and for life, Corporations, Bi- 
ſhops and Dignitaries may grant one acre whereon new 


Church is to be built, 19 Geo. II. &c. &c. 

Cathedrals may be removed by the Chief Governor 
with conſent to a convenient parochial Church, that 
is the Church may be made a Cathedral, 21 Geo. II. ch. 8. 

The converſe power, viz. to make an old Cathedral 
a pariſh Church alſo being much wanted, a general act 
was brought in laſt ſeſſion by the author for that purpoſe, 
and paſſed. A particular one paſſed before for the dio- 


ceſe of Ferns. 
| | inferior 
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inferior courts there, ſuch as the court leet. 
All ſuch profanations have been forbidden by 
the Canons and provincial conſtitutions. 

No perſon muſt encroach on the Church-yard, 
nor can any one make a private door into it, 
without the conſent of the miniſter, ſuperadded 
o a faculty from the Biſhop. If perſons offend 
in theſe reſpects, there is a remedy, ſometimes 
n the Ecclefiaſtical Courts, ſometimes in the 
Temporal, according to the ſubje& matter, and 
the nature of the plea put in by the Defendant. 

Property in the Church and Church-yard, Of 
common right the foil and freehold of the 
Church-yard is in the Parſon, and fo is the free- 
hold of the Church. The fee ſimple is in abey- 
ance, but if the walls, windows, or doors of the 
Church be broken, the trees in the Church-yard 
cut down, or graſs eaten by a ſtranger's cattle, 
the Incumbent may have his action. If it be an 
appropriation, the freehold and ſoil of the chan- 


cel is in the appropriator, that of the body of 2 
the Church in the Vicar who is alſo bound to 


repair the ſame (68); but the 3% of the body 
2 of 


(68) The Rector is only bound to repair the chancel 
—abrcad the Incumbent repairs the whole Church. Not- 
withſtanding this property in the Parſon, property may 
be ſupported by a pariſhioner in an iſle, not by ſitting 

| | there 
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of the Church is common to the pariſhioners, MW dens 
who accordingly have ſeats allotted to them in 5 or ot! 
it. e Vain 

Trees and Herbage in Church-yards. Theſe, as tte 8 
appertaining to the ſoil, are the right of the 5 be th 
Parſon; but he muſt not fell them, unleſs for f Sea. 


the reparation of the chancel, and if it appears Churc 


that he intends to cut them down for any other by im! 
purpoſe, a prohibition will be granted to ſtay major 
waſte. And if they be actually cut down, the der of 
perſons doing ſo, may be indicted and fined, of fat 


The goods of the Church. Robbery from a Fats 0 
Church is puniſhed by the Temporal Law (69) de gra 
in the ſame manner, as robbery from a dwelling ton th 
houſe. So if the goods of the Church are taken, "JW piciſh, 
not with felonious intention, the Church-war- and du 


there or burying there, but by ſhewing a cuſtom of re- 1 (70) 
pairing it immemorially, and a man may preſcribe to i belong t 


have a way through the Church or Church-yard. From "IF ibid. 
the principle of the freehold being in the Parſon, it fo- (71) * 
lows that if a man puts up a ſeat in the Church, and fold, wh 
another pulls it down, treſpaſs vi & armis cannot be te Ord 
brought by him; yet where the Church-wardens cut the "I tie Chur 
timber, the action lay, and on the ſame ground Church- "IF nt in u 
wardens cannot grant licence for burying in the Church, nel to 
but by cuſtom they may have a fee thereon, for re- ur Chur 
pairing the floor. ou brin 
(69) If a Church be entered and robbed in the night, retry re 
it is Burglary. Watſon, 303. mention: 
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dens (70) may maintain an action, viz. treſpaſs 
or other poſſeflory action, and recover damages 
aoainſt the takers, or they may ſue them in 
the Spiritual Court, in which caſe y recover 
the things themſelves. 

Seats in the Church, The Aiſpoſa of ſeats in a 
Church is the right. of the Ordinary (71), but 
by immemorial cuſtom, the Churchwardens and 
major part of a pariſh, or even a certain num- 
ber of the pariſhioners acquire a right to diſpoſe 
of ſeats, and this 1s the caſe in London, The 
ſeats granted by the Ordinary or otherwiſe, may 
be granted to a perſon and his heirs, on condi- 
tion that the grantees remain inhabitants of that 
pariſn, but not otherwiſe ; for if they go away, 
and dwell in another pariſh, they cannot retain 


(70) The goods of the Church, as chalice or ſurplice, 
belong to the pariſhioners, not to the Parſon. Watſon, 
ibid. 

(71) Yet in new Churches the ſeats are perpetually 
ſold, which muſt be underſtood to be by permiſſion of 
the Ordinary, for the better aſſiſting the building of 
tie Church. When this rule firſt prevailed, pews were 
not in uſe. The congregation ſat on long benches pa- 
allel to each other, as is ſtill ſeen in ſome of the coun- 
uy Churches in England; and in the Churches abroad 
you bring a chair, or hire it from the Sexton. In many 
reltry rooms the tables of fees, which are hung up 
nention a fee for aſſignments of ſeats, 
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{>n bring the action. 


their ſeats. And if a houſe be in leaſe, to 
which a ſeat is annexed, and the. leffor lives in 


another pariſh, the leſſor cannot retain the ſeat, 


Though the freehold of the Church is in te 
Parſon, and the ſeats be fixed to the freehold, 


yet the uſe of the Church to hear Divine Ser- 
vice is common to all the people that repair 
them; and if a ſeat, though fixed to the Church, 


appoint what perſon ſhall fit in each ſeat. 


We have ſaid that the power of the Ordinary 
to diſpoſe of ſeats, may be taken away by cuſ- | 
tom; it may alſo be oppoſed by preſcription, : | 
i. e. ſeats may be preſcribed for, as belonging 
to certain houſes, and going always with them 
This right de- 
pends upon ſuch ſeats having been always re- 1 
paired by the owners of thoſe houſes, which 
reparation muſt therefore be pleaded to ſupport I 
the right, except in caſe of preſcription for an 
iſle, or where the poſſeſſor of a ſeat brings an 1 


to the owners of {ſuch houſes. 


action againſt a diſturber. 


The preſcription we have mentioned, cannot 
be for the ſeat as appropriated to lands, but 
The owner therefore of land in a 
pariſh, inhabiting in another, cannot preſcribe 


to a houſe. 


for a ſeat in the Church of the former. 
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At hath been held, that a ſeat in an iſle may 
be preſcribed for by an inhabitant of another pa- 
iſh. An whole iſle may be preſcribed for. 

Upon the whole then, ſeats may be appro- 
priated to perſons, (in which caſe upon thoſe 
perſons ceaſing to be inhabitants of the pariſh, 
they become vacant), or to hoſes, in which 
ale they appertain to the inhabitants of thoſe 
houſes for the time being. 

Not only a ſeat, but priority in a ſeat, may 
be claimed by preſcription, 

Church-wardens cannot erect new ſeats or gal- 
ries at their own pleaſure. Some ſay it cannot 
be done without licence of the Ordinary. But 
i! the Incumbent, Church-wardens, and pa- 
ilhioners agree on the neceſſity, there is no oc- 
ahon for the Ordinary to interpoſe. 

Ornaments and Furniture for Churches and Cha- 
js, The communion table, pulpit, reading- 
(tek, font, cheſt for alms, chalice and other veſ- 
{ls for the communion, and alſo the bread and 
vine, the miniſter's ſurplice, a bible of the 
irgeſt volume, a book of Common Prayer, the 
book of Homilies, and a regiſter book, a table of 
degrees, and of the ten commandments are direct- 
ed by the Engliſh Canons to be provided by the 
Church-wardens. The pariſh is required to pro- 

31411 vide 
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vide a baſin for the offertory (72) by the u. 


The provincial conſtitutions require that the pa- 5 | 


riſhioners ſhould find at their own charge, a 


chalice or cup for the ſacramental wine, bells 


with ropes, and a bier for the dead (73). 


Repairs. The pariſhioners are bound to e- 
pair the whole Church (54) except the chance! 
which by the cuſtom of England is to be repair. © | 


(72) The offertory was formerly an oblation for the 3 
uſe of the Prieſt, at the reformation it was changed to 


alms for the poor. 
(73) The Canons in Ireland differ a little, requiring 


Churchwardens to provide two books of Common Prayer, 
a Bible of the laſt tranſlation, (another where all or moſt "I 
are Iriſh, in the Iriſh tongue), a reading ſeat, a pulpit, a 
font, a communion table ſuitably covered, and the | 


bread and wine. All at the charge of the pariſh, 


Before the reformation, there were alſo required 2 
legend, antiphonar, grail or gradual, pfalter, ordinal, miſ- 
ſal, manual, cheſible, i. e. the garment worn by the Prieſt 
next under the cope, Dalmatica or Deacon's garment, [ 
tunic or Subdeacon's garment, frontall or pall, three | 
towels, three ſurplices, a rocket or ſurplice without 
ſleeves, a croſs for the dead, a pyx, and an oſculatory. 

(74) Seats therefore are repaired at the common charge ; 
of the pariſh, except preſcribed for; and if there be but 
one Church in united pariſhes, the pariſhioners of each 
pariſh in the union muſt contribute to the repairs, un- 3 
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ed by the Parſon (75), and alſo except ſuch pri- 
rate iſles or chapels, as belonging to private per- 
{ons are to be repaired by them. 


The pariſhioners are alſo bound to fence and 


keep in good order the Church-yard, but if the 
owners of lands adjacent have uſed time out of 
mind to repair ſo much of the fence as adjoined 
to their ground, they may be compelled to do 
it, by action at Common Law brought by the 
Church-wardens. 

As Rectors, ſo Impropriators are bound to re- 
pair the chancel, except where by ſpecial cuſ- 
tom the burthen falls on the pariſhioners. The 
Impropriator, as to the parſonage lands, is com- 
penſated by à diſcharge from the repairs of the 
Church, but a rate may be impoſed en his other 
lands in the pariſh, and he has the chief ſeat in 
the chancel alſo, Where no other perſon by pre- 
(cription claims it (76). 

It is part of the ſuperintending care of the 
Biſhop to watch that neceſſary repairs be done, 
and therefore a query as to the ſtate of Churches 


(75) If both Rector and Vicar, each contributing in 
proportion to his benefice, except by ſome ſpecial cuſ- 
tom it be thrown upon one of them. 

(76) In what manner the Impropriator is to be com- 
pelled has been queſtioned, and alſo whether the pa- 
iſtioners may not impoſe a rate to repair the chancel, 


forms 


; 
14 
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forms an article always at viſitations, but the 
Tepairs are to be actually made under the in- 
ſpection of the Church-wardens or Queſtmen, 


. and they may be cited into the Spiritual Court 
and puniſhed if they neglect it. For by the 1 
Canons they are more immediately bound to take 
care that the Church or Church- yard be main- 1 


tained in good order and repair. 


They muſt take care however in repairing not I 
to make additions without the conſent of the 1 
pariſhioners, for if they do, they muſt pay for 4 
them; and, though the Church-wardens are not 4 
charged with repairs of the chancel, they are q 
charged to ſee that 1t do not fall to decay, and 
if neceſſary to make preſentment thereof at the q 


viſitation. 


CHURCH RATES. 


Rates or Ceſſes muſt be impoſed to perfect 
theſe repairs, and theſe pariſh ceſſes are to be : 
made and agreed upon in veſtry, (in which | 
however in Ireland papiſts have no vote (77) 
by the Churchwardens and major part of the 
pariſhioners aſſembled upon public notice given, | 
and if no pariſhioners attend, the Church-wat- , 
dens alone may make the rate, and ſo if the 


(77) By 12 Geo. I. ch. 9. 
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yeſtry aſſembled will not make the rate. If | 14 
the rate be not made, and conſequently the re- j ! | 
pairs not done, the Church-wardens muſt be cit- | 11 
ed and puniſhed. | | 
The method of calling afveſtry to vols and I! | 
applot thoſe Church rates, and of collecting and Will | 
levying them, 1s 1n Ireland regulated by the il | 
ſtatute 3 Geo. II. ch. 11. the ſubſtance of which 1 1k 
is given in the note (78), but this act ſays no- Wil! 
thing | 1 | 
(78) Pariſh ceſſes, for the repairs of Chnrches, are to 1 1 | 
be made, and agreed upon in veſtry. 1 1 If 
In ten days after they are ſo agreed on, they muſt 100 
be applotted upon the inhabitants of the pariſh, by the | 1 j 
Churchwardens, or by other perſons appointed for that 1 [i | 
purpoſe. | | ; | pl | 
This applotment, when made, is to be returned to WHT 
the Miniſter of the pariſh. 1 1 1 
The firſt Sunday after he receives it, he is to give 4 Li 
public notice thereof after ſervice in the morning, as f f 1 
alſo of a veſtry to be held in ten days after ſuch no- Wi; [1 
tice, | | Hl | 
The purpoſe of this laſt mentioned veſtry, is to ex- 14 | 1 
amine ſaid applotment, and there the major part of Lil 0 
the Proteſtant pariſhioners aſſembled, may hear any ob- I 1 
jections and make any juſt and reaſonable alterations, | | ; l 
and finally ſettle the applotment. f j 4 | 
Objections being diſcuſſed, and the applotment final- / | ip 
ly ſettled and aſcertained, the veſtry is to cauſe two 1%“ 
parts Wl | 
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thing of the rule which ſhould dire& and go. WM exp 
vern the applotment and its proportions, which land 01 
therefore muſt be ſought for iu the ancient lay, a fate. 

The general principle of dire&ion is that eve. ; In ci 
ry man is to be ratid according to his ability, MW ' the 
that ability to be judged of, if it be a country WM and rege 
pariſh, by the value of the lands he holds in of the 
that pariſh, but in towns by the value of the | are MA 
houſe he inhabits. ; | iter's 

Land occupiers in all pariſhes as to every ceſs III. ch. 
for repairs or charges, are to be deemed inha- band. 
bitants (79) and this is confirmed in Ireland by , 

, an | 
parts thereof of it to be made, each to be ſubſcribed by | Are e 
the Miniſter, Church-wardens, and three of the Pro- ö Chapels 
teſtant pariſhioners then preſent, one to remain with the | Privat 
Miniſter and pariſhioners, and the other to be delivered 
to the Church-wardens. =, 

The Church-wardens muſt then collect the money, | (90) n 
and if neceſſary may levy it by diſtreſs and ſale, toge- | TY 1 77 
ther with the charges of ſuch diſtreſs, having firſt ob- I ef Sore 
tained a warrant for that purpoſe, under the hand and i o incumb 
ſeal of two juſtices of che peace of the county, where- | 25 1 Rods 
in the pariſh lies. See alſo 12 Geo. I. ch. . f A FY 

(79) A diſtinction is made between real rates for ammüiſſio 

pounds a-y 


repair of the fabric of the Church, and perſonal for ö 
ornaments. In the laſt caſe, it is ſaid, that the rate 
is according to the goods, not the land, and therefore 


owners of lands not dwelling in the pariſh, do not pay. 
The | tor new ho 


Vol. II. 


able quarte 
payment d 
to iſſue in 
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an expreſs ſtatute 11 and 12 Geo. III. ch. 16. if 
land or houſe be demiſed, the leſſee pays the 


tate. 
In cities and towns the Miniſter's money (80) 


is the direction as to the value of the houſe, 
and regulates the proportion of all applotments 
of the Church rates whatſoever, which ſeldom 
are made to exceed on any account the Mi- 
niſter's money itſelf, which is alſo by 33 Geo. 
III. ch. 56. made the ſtandard for applotting 
Grand Jury preſentments on pariſhes in Dublin. 


CHAPELS. 


Are either private Chapels, free Chapels, or 
Chapels of eaſe under a mother Church. 

Private Chapels are ſuch as noblemen or others 

| have 


(go) The principal ſtatute relative to Miniſter's mo- 
ney is 17 and 18 Char. II. ch. 7. which enacts that 
chief governor and council may allot ſums to be paid 
| to incumbents with cure in cities and town corporate, 
out of each houſe, in the reſpective pariſhes, not ex- 
ceeding twelve pence per pound, as valued on oath by 
Commiſſioners. No houſe to be returned at above ſixty 
pounds a-year, though valued higher. The money pay- 
ale quarterly, and levied by Church-wardens, on non- 
payment diſtreſs and fale. Commiſſion of valuation not 
o iſſue into one pariſh more than once in three years 
for new houſes. Whether linnies, out-houſes, cellars, 
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have at their own private charge built in or near 4 


their houſes, for them or their families. 


Free Chapels are thoſe which are exempt from 1 
all ordinary juriſdiction, The King may erect a 4 
free Chapel, or may licence a ſubject to do ſo. 1 
Yet the Incumbents of free Chapels are gene- 
rally inſtituted by the Biſhop and inducted by ' 
the Archdeacon. | 4 

Of Chapels ſubje& to a mother Church, ſome 
are merely Chapels of caſe, others Chapels and 


parochial. 


A Chapel merely of eaſe, is that which was 1 
not allowed a font at its inſtitution ; and which ö 
is uſed only for the eaſe of the pariſhioners in : 
prayers and preaching ; ſacraments and burials } 
being at the mother Church, and where com- 
monly the Curate is removeable at the pleaſure of 


the parochial Miniſter. 


are to be valued, has been matter of great diſpute ; as | 
alſo, whether houſes ſo repaired as to be quaſi new are to 
be valued afreſh. A great conteſt upon theſe points aroſe ; 
not long fince in the pariſh of St. Thomas, Dublin. IJ 
was concerned before the Privy Council in two oppoſi- | 
tions upon thoſe heads on valuations at Kinſale and Clon- 
mell; in one we ſucceeded, in the other failed. The 
law doth not ſeem completely ſettled, but the better opi- 
nion ſeems to be, that dwelling houſes alone are to be n- 
lued, and new houſes on old ſites, but no houſes to bc | 


valued a ſecond time, 


A parochiad 
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A parochial Chapel is that which hath the pa- 
rochial rights of chriſtening and burial, and dif- 
fers in nothing from a Church, but the want of 
fectory and endowment. 

Perſons going to the Chapel muſt contribute 
to the mother Church. To authoriſe the ere&- 
ing a Chapel of eaſe, Dioceſan, Patron, and In- 
cumbent ſhould agree. 

One or two Chapels of eaſe may be erected, 
where any great number of inhabitants live more 
than fix miles from the Church, 6 G. I. ch. 13. 
dame if inhabitants reſiding more than three 
miles from the Church, and more than two from 
another, 3 Geo. II. ch. 22. In cities and corpo- 
tate towns, Biſhop may erect them with conſent 
of veſtry, ibid. The Primate is empowered to 
erect new Chapels of eaſe in rectory of Armagh, 
to be perpetual cures, Anno 7 Geo. 3. ch. 17. 
ſince twice amended. 

Archbiſhop or Biſhop may in large pariſhes 
erect new Chapels, aſcertaining the diſtricts which 
are to be new pariſhes, the new Chapels to be re- 
paired by their own affeſſments, and diſcharged 
irom repairing any other Church, Curates to 
be nominated by incumbent, or by Biſhop on 
neglect for two months, approved, and licenſed, 
and falary allotted as uſual, but incumbent en- 
dowing with glebe or tithes, is diſcharged from 
lalary. 11 and 12 Geo. III. ch. 16. 
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LEASES. 


The care eminently diſplayed by the Canon 
Law in guarding the property of the Church 


againſt deſigning or negligent members thereof 


by preventing their alienation, waſte, or deſtruc- 
tion of its poſſeſſions was ſupported in theſe 


countries, not without vigour, by provincial and : 


legatine conſtitutions, 


Yet by the common law, Maſters and Fellows 
of any College, Deans and Chapters, Maſter t 
and Guardian of an hoſpital and his brethren, | 
without any confirmation, and Biſhops, Deans, pre- ] 
| bends, Parſons, Vicars, 2014 confirmation of ſuch E 
perſons as the law required, might make gifts in N 
tail, or eſtates in fee at their will and pleaſure, 
and leaſes for lives or years, without any limi- ; | 


tation or ſtint. 


'The preference given to aggregate corporations ö 
muſt be immediately obſerved; they required no 
confirmation: the ſame confidence not being put 
in ſole corporations, the leaſes of Biſhops requir- | 
ed the confirmation of Dean and Chapter—of | 
Deans that of the Biſhop and Chapter,—of | 
Prebends, that of the Biſhop, Dean and Chap: } 
ter, —of Parſons and Vicars, that of Patron and 


Ordinary. 


The | 
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The neceſſity of ſuch confirmations in all 
aſes, and the failure of them in many, occa- 
joning inſecurity to farmers and impediments 
to tillage, the enabling ſtatute was paſſed in 
England in the 32d Hen. VIII. ch. 28. empow- 


enng all perſons ſeiſed of an eſtate of fee fimple 


(81) in right of their Churches to make leaſes 
binding their ſucceſſors as well as themſelves, 
for three lives or twenty-one years, without the con- 
murrence of any other perſon, always provided that 
they be by indenture—from the making or day 
of the making—the old leaſe being firſt ſurren- 
dered or within a year of expiring—of corporeal 
hereditaments (82) of lands and tenements 
moſt commonly letten for twenty years paſt, on 
which the moſt uſual and cuſtomary rent for 
twenty years paſt be reſerved—and ſuch leaſes 
to be made without impeachment of waſte. 

This ſtatute made entirely for the benefit of 
the farmer left the Church open to many of the 
old inconveniences, loſſes, dilapidations, and 


| conſequent decay of divine ſervice to which it 


(81) Parſons and Vicars then were not included. 


(82) But now by ſtatute 5 Geo. III. in England, 2 


leaſe of Incorporeal hereditaments may be granted by 


Ecclefiaſtical perſons, and ſucceſſor may bring an action 
of debt. 


had 
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had been ſubject, particularly as it left the leaſes | 
and grants made by Archbiſhops and Biſhops, 


if confirmed by the Dean snd Chapter, how- 


ever long and unreaſonable, good as they were 1 
| before by the Common Law. The diſabling y 
ſtatute therefore was paſſed, made entirely for le 
benefit of the ſucceſſor, which ena&s, That all | 
grants of Archbiſhops. and Biſhops, even though : 
confirmed by the Dean and Chapter, other than 
for the term of twenty-one years or three lives f 
from the making, or without reſerving the uſual , 


rent ſhall be void (83), 


The Common Law ſtill remained unaltered 
in Ireland (84), and the Church in that king 


dom ſubject to all the waſte and alienation arii- 


ing from the original unlimited or 111 reſtrained , 
power of ſelling and leaſing veſted in the Eccle- : 


fiaſtical corporations. 


The Canons of 1634 in that kingdom inter- 
poſed, and by the 26th Canon it is ordained f 
that no Archbiſhop, Biſhop, Dean and Chapter, 2 
or Dignitary ſhall in any wiſe diminiſh the an. 
cient | 


& 


(83) This ſtatute being entirely diſabling, Parſons and 
Vicars remained under the ſame incapacity as before, of 
making leaſes without confirmation of the Patron and 


Ordinary. 


(84) Some of the lang leaſes made for hundreds of 
years | 
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cient revenues of their Sees or Churches, nor 
alienate their lands in fee farm, nor deſtroy their 
woods, nor demiſe their menſal lands unleſs, it be 
to their reſident Curates during their own in- 
cumbency, nor join in improper confirmations, 

This Canon was followed up about a year after 
by the Iriſh ſtatute 10 and 11 Ch. I. ch. 3. which 
s intended to include both the enabling and diſa- 
lung ſtatutes of England, but is drawn in an in- 
correct manner, as will ſufficiently appear from 
hat ſhall be preſently obſerved as to leaſes by 
Parſons and Vicars. 

By this act, (which purports to be made for 
the preſervation of Eccleſiaſtical Property, with- 
out detriment, ſpoil, or prejudice) it is enact- 
ed, That all feoffments, gifts, grants and leaſes, 
alienations, conveyances, eſtates, charges and in- 
cumbrances, by any of the ſaid (85) Archbi- 
hops, Biſhops, Deans and Chapters, Archdea- 
cons, Prebendaries or other the ſaid Dignita- 
ies Ecclefiaſtical, Parſons, Vicars, Maſters Go- 
rernors and Fellows of Colleges (86), and Maſ- 


ters, 
2 


fears by Eccleſiaſtics previous to the diſability impoſed 
by ſtatute law till remain in Ireland. 
inſtance in the County of Downe. 

(85) The ſaid, becauſe they are in the para before 
Nas talidem verbis. 


86) The ſpelling of the time. 


I know one 
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ters, Guardians, or other Governors of Holſpi- | 
tals or any of them, of any manors, lands, te. 
nements, or other hereditaments, being any par- 2 
cel of the poſſeſſions, of ſuch perſons, colleges, 4 
or hoſpitals, or any ways belonging to the ſame, 1 
or to any of them, (other than the leaſes and grant J 
in this act expreſſed and authoriſed (87) ſhall be 


utterly void. 


Then follows a proviſo, containing the excep- I 
tions above alluded to, viz. that it thall be law. 
ful for all and every the ſaid Archbiſhops, Bi- : 
ſhops, Deans, Deans and Chapters, Archdea- I 
cons, Prebendaries, and other the ſaid Digni- 4 


taries Eccleſiaſtical (88) arid likewiſe unto and 


(87) Or as the ſtatute goes on to ſay, in any other act 3 


wade or to be made in this preſent parliament ; but there 

is no ſuch other act, except that as to non reſidence. 
(88) The incorreCtneſs above mentioned is here evi- 

dent, for in the enacting part Deans, were not ſolely and 


apart from the chapter, mentioned, here they are—in the 
enacting part Parſons and Vicars were inſerted ; here 


they are omitted. 
This omiſſion of Parſons and Vicars in the proviſo, 


| has occaſioned a notable difficulty or queſtion as to leaſes j 
made by them, E. G. not long fince a caſe aroſe as to 


2 leaſe made by a Vicar, (of a garden which was a cut- 
tilage to his Vicarage houſe,) for twenty-one years, whe- 


ther it were void or not. On this occaſion the follov- 


ing opinion was given: 
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ſpi- br the ſaid Maſters, and Governors, and Fel- 
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lows of Colleges and; Hoſpitals to grant ancient 
offices accuſtomed to be granted, and alſo by 
their writing indented, under their reſpective 


ſeals of office (a counterpart to be entered in 


their regiſter books) to demiſe any the land or 
other hereditaments, belonging to their reſpec- 
tive churches, colleges, and hoſpitals, (the dwell- 
ing houſes for the moſt part of forty years then 
laſt paſt uſed for any of their reſpective habi- 
tations, and demeſne lands thereunto belonging, 
and therewithal during the ſaid time, common- 
ly uſed and occupied, only excepted ) for the term 
ot t.oenty-one years, whereof there is no other 

leaſe 


„By the Common Law leaſes made by any ſole 
corporation without confirmation, could not extend 
The enabling ſtatute took away 
the neceſſity of ſuch confirmation in leaſes for twen- 
* ty-one years or three lives, except as to Rectors and 


0 beyond their lives. 


* Vicars. They therefore remained as at Common 
„Law, and the diſabling ſtatute being wholly diſ- 
* abling, it is certain that in England they remain ex- 
* actly as they were at Common Law in this reſpect. 
In Ireland the puzzled formation of the ſtatute 
"lo and 11 Char. I. makes it extremely difficult to form 
dan opinion. It is both enabling and diſabling; in its 
"preamble it mentions Rectors and Vicars, it doth ſo alſo 
Vor. II. 3N . 
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leaſe or eſtate in being which ſhall not expire 
in one year, —lo much rent to be reſerved at 
the peril of the leſſees, as the moiety of the 
true value of the premiſes at or immediately be. 
fore the time of making ſuch leaſe ſhall amount 
unto,—and no privilege to the leſſees or aſſignees 
to commit waſte, | 

The a& then proceeds to make three remarka- 
ble exceptions to its reſtrictions. Firſt, as to 
leaſes of ground fit for building of caſtles and 


« in its diſabling part which precedes the enabling; but 


« in the enabling part, which is done by way of provifo 


ec and exception, it omits them: Yet in a late ſtatute 35 


« Geo. III. made to amend. this act, they are con- E 


La) 


ſidered and ſpoken of as if included in this whole act. 


« give a poſitive opinion, and there ſeems no method of 


« ſettling the law but by getting ſome deciſion upon it. 


& However J am inclined to think that the Iriſh Legi- i 
c flature muſt have had the ſame intentions with the Eng- 1 
« liſh, and did not mean to give to Rectors and Vicars ] 
cc the privilege of making leaſes without confirmation, 


« and fo is the letter of the act. 


Under the exception in this act, the leaſe cannot be 
« maintained, as the garden is ſtated to be a curtilage be- ö 
« longing to the houſe ; nor under the act 1 Geo. II, ch. 
44 15. for the requiſites in that act have not been per- f 
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fortreſſes, which may be for a longer term than 


twenty-one years; ſecondly, of leaſes made in 


conſideration of the furrender of long leaſes then 
in being which might for that turn be for xt 
years; and thirdly, (which is the moſt material 
at the preſent day) of houſes and their cur- 
tiages ſituate within any city, town corporate, 
or market town, for forty years, ſo as the ſame be 
not of any of their manſion or dwelling houſes, 
or of any part thereof, or of any of the cur- 
tlages, gardens, or orchards belonging thereto. 
This laſt and moſt material exception is en- 
arged by the ſtat, 1 Geo, II. ch. 15. which 
enacts that an Incumbent in a city or town cor- 
porate, with conſent of the Patron or Ordinary, 
may demiſe ground therein, for any term not 
above fixty-one years, at the full improved rent, 
(without fine and not in futuro) to be reſerved 
to him or his ſucceſſors, if certified by the Arch- 
biſhop or Biſhop to be above what is ſufficient 
tor his reſidence (899. 
The 


89) To theſe grand exceptions from the proviſions 
of this famous ſtatute, we muſt, add a great number of 
ninute and limited ones, which the legiſlature has added 
br re nata, ſuch as that leaſes as may be made for longer 
terms than twenty-one years of bog and fen part of 
bihops demeſne, with certain conſents, viz. for ſix- 
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The effect of voluntary non-reſidence upon Ee. 
15 cleſiaſtical 


ty years; of other parts of the demeſne, over and above 
two hundred and fifty acres, viz. for forty years. 80 
of ground for houſes of induſtry, for mills, common 
markets, light houſes, mines and quarries, of ſchool 
lands *, of lands purchaſed in lieu of thoſe given to 
widen ſtreets, with many others, ſo numerous that the 
ſtatute book muſt be conſulted for them. And as the 
legiſlature has added to the exceptions, and thereby ex. 
tended the power of leaſing, ſo has it on the other hand 
ſometimes added to the reſtrictions, and thereby dimiſh- 
ed that power, particularly with reſpect to 


LEASES OF GLEBES AND TITHES, 


On which it ſeems to have been underſtood in Ireland, 
that there was no more reſtraint by the ſtatute origmally 
than upon any other hereditaments, that is, that they 


could be lezſed for twenty-one years, in all caſes, tho 


in England ſo great a doubt aroſe whether fithes came 
within the ſtatute on account of their being an incor- 
poreal hereditament that though in Bacon's Abridge- 


ment, that doubt is ſaid to be overruled, yet ſo late as 


the 5th of Geo. III. ch. 17. the legiſlature in England 


thought it neceſſary to clear it up, by declaring that 
leaſes of tithes, tolls, or other incorporeal heredita- | 
ments by Spiritual perſons for three lives or twenty- | 


one years, ſhould be good. 


In Ireland, as I have ſaid, it ſeems always to have 3 


Sc 21 and 22 Geo, III. ch. 28 
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defiaſtical leaſes has been already touched up- 
on (go). It is ſet forth in the 1oth and 11th 
Char. I. ch. 2. which enacts that all gifts, grants, 
lienations, /eaſes, charges and incumbrances (91) 


impoſed 


been underſtood that tithes came within the ſtatute, 
13 well as glebes, and therefore as the legiſlature limit- 
e the power of leafing glebes by declaring in ſtatute 
o Wm. III. ch. 6. that no glebe fit or convenient for 
building, or built or to be built-upon, or convenient to a 
houſe ſo built or to be built, ſhould be aliened or demiſ- 
for more than one year, ſo as to zithes it was enacted 
br ſtatute 6 Geo. I. ch. 14. (after obſerving that dotÞts 
had ariſen whether non reſidence affected leaſes made 
by Deans, Archdeacons, Dignitaries and Prebends, the 
corps of whoſe preferment eonſiſted of one or more pa- 
ſhes, without any vicarage endowed), that no leaſes of 
tithes by them ſhould be good for longer term than 
their incumbency, and the act extends the fame reſtric- 
tion to all leaſes of tithes made by any Dignitary or 
Prebendary, or any Eccleſiaſtical perſon being Rector 
of a pariſh wherein there 1s a vicarage endowed, except 
where ſuch tithes had been ſet in leaſe for the greateſt 
part of thirty years then laſt paſt. Under leaſes of tithes 
to any but the occupiers of the ground, void by the laſt 
compenſation act, 39 Geo. III. 

(90) Ante page 276. 

(01) It has been already hinted, that a point was 
made not many years ſince, I believe at Maryborough 
alizes, and ſaved, whether tithe notes paſſed to a non 
ichdent were valid. Surely the act is neither think- 


ing 


ne —— —= 


So I - EEE Wo . 


398 ECCLESIASTICAL 


impoſed or ſuffered by any Parſon, Vicar or Be. 
neficer of any benefice, with cure of ſouls, of 
or upon his ſaid benefice, or of or upon any 
part thereof, ſhall be effectual and ſtand in force 


for ſuch time only as he ſhall be reſident upon 
his faid benefice, without abſence from the fame 3 
above eighty days (92) in any one year and for 
no longer time, and all covenants, bonds, and 1 
aſſurances for enjoying his houſes, lands, tithes 
for a longer time ſhall be void, and all bonds, to 3 
compel ſuch Beneficer to reſign (93), or to com- q 
pel him to be reſident, in order to enforce ſuch I 


incumbrances ſhall be void. 


ing nor ſpeaking of them, though it ſays plainly that j 


leaſes to tithe farmers ſhall be avoided by non reſidence, 


(92) Though the days be at ſeveral times, as ten days 1 
at one time, and twenty days at another time until I 
eighty days, this is non reſidence of eighty days within 
the ſtatute, but it is not every abſence which avoids 2 
leaſe ; ſickneſs, ſuſpenſion, coercion is an excuſe, and 1 
ſurely abſence on neceſſary and inevitable buſineſs, al- 1 
lowed by the Biſhop, ought to be a reaſonable excuſe; 3 


the leafe is not void ab initio. 


(93) It muſt be underſtood, in caſe he does not re- , 
fide, otherwiſe this would be declaring by ſtatute law, ; 


that all reſignation bonds are void. 


A doubt having ariſen whether dignities and prebends | 


came within the act, it was enacted by 6 Geo. I. ch. 
14. that no leaſe of their tithes ſhould be good for longer 
term than incumbency, but nothing ſaid of glebes. 
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FTueſe ſtatutes ſubje& to the exceptions be- 104 

4 fore mentioned continued to be the great go- | ; 1 

q rerning law of the land till the reign of the pre- 1 | 
bat King. The law as to non reſidence is not | | 110181 
altered, but by the ſtatute 35 Geo. III. ch. 23 a | 1 

moſt material alteration has been made in the 1 

oth and 11th Char. III. | [| | 
It muſt have been obſerved that the Iriſh Ui = 

Law on this head differed from the Engliſh in _ | 

three material reſpects, viz. that in Ireland the Cl | 

leaſe can only be for twenty-one years, and not for | \| | 

three lives, the ſecond that a mozety of the true j | | 

value (94) at the time of the making was to | l | 

be reſerved ; the third that the lands need not With 

be accuſtomably letten, The firſt and third re- | Lil 
main unaltered, the ſecond has been altered i 1 i 

by 15 Geo. III. in manner following. | 1 | 

This laſt a& enacts that the rent reſerved, Wh 

need not be a moiety of the true value, ſo it be Will | 

not leſs than was reſerved for twenty years be- ö 0 

tore. And leaſes theretofore made (in other 10 

reſpe&ts legal) are thereby confirmed, though 1406. g 

1 alt value be not reſerved, if in like manner, [lj | 
law, : (94) This by the act of Charles was to be aſcertain- f 1 
| ed, if it be queſtioned by verdict of Jury or certificate Lil | 

xends ef Commiſſioners. But the latter mode repealed by 11 } |: {| 
. ch. Wl Geo. II. ch. 15. which laſt mentioned act alſo requires Wh | 


nger : '12t the leaſes ſhould be filed in the Regiſtry by leflor. | Hil 
g although 
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the rent be not leſs than for twenty years, ad 


although more than one year of the fs 


| leaſe were unexpired at the making; and what 


was formerly held under one leaſe if afterwards 


let under ſeveral leaſes good, if the ſum of the 


rents be not leſs than before; but not to au. 
thoriſe concurrent leaſes otherwiſe than as be- 
fore this act (95) | 

This act was made in ſome meaſure to appeaſe 


and divert an urgent cry then raiſed, as it had 
often been before, for granting to Biſhops and 


Colleges, a power to make long leaſes. In op- 


poling this wiſh, the Biſhops evidently oppoſed J 
their own perſonal and private intereſts for the 
ſake of their ſucceſſors and of the Church. And 
without entering into the queſtion as to the 
utility or propriety of ſuch leaſes, to their ho- 
that to my certain know- J 
ledge, great and immediate advantages were by | 


nour be it ſpoken, 


(og) This law making ſo material a change in the re- I 


ſtrictions on Eccleſiaſtical leaſes, is ſet forth at large in the 
Appendix to the firſt volume of this work. Whether Bi- 
ſhops and their tenants have made much uſe of it, 1 
'Fhe College of Dublin has not, nor indeed 
it it very material to them or their tenants, for they 
have always reſerved a real moiety of the value, accord- 
ing to regular yaluations made by ſkilful ſurveyors. 
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them relinquiſhed, which would fairly and le- 
gally have followed the paſſing of ſuch a law. 
Nor can J here avoid taking notice of a hint, 
not altogether removed from a menace, which 
has been upon that and other occaſions not ob- 
ſcurely thrown out. — That if the laity be not 
more intereſted than they are, (and which it 
is ſaid ſuch a law would occaſion them to be) 
in the ſupport of the Epiſcopal eſtabliſnment, 
it may upon ſome day or other feel the want of 
ſuch a prop and out work. 10 
To this I anſwer that it is impoſſible to ſup- | || 
pole ſuch abſurdity either in the adviſers of the | — 
Crown or in the landholders as could endanger 4 
this ancient and revered eſtabliſhment. Scarce- 


, ſhould be glad to know on what pretence they 
hem MW could claim the fee ſimple of the lands, or 100 
VoL. I. 3 O what [| . 


ly had the preſs ceaſed to teem with publica- 1 
tions, ridiculing the neceſſary connection be- 14 
tween Church and ſtate, contrary to our own Wh | 
hiſtorical experience in theſe countries, when WH! | 
the downfall of the Monarchy in a neighbour- | Iſl 
ing kingdom heaped upon the ruins of the Wt 
7/4 Church, {poke to princes in a voice ſtronger 1 
1 than a million of arguments, how conſtantly 110 
Per one follows the other. And as to the tenant- 1401 
a ty, what could they expect on ſuch a ſup- ll | 
wet poſition but to change their landlord, (for 1 11 
1 
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— 
— ʒ—— 


what government would be ſo ſilly to let them 
do fo), and then let me aſk, would they gain 
or loſe by the change? But admitting ſuch 
wild ſuppoſitions which it would neither be ? 
decent or rational to make, were they inot daily 3 
forced into modern converſation, Do they expe& } 
that lands held by the Crown or any private per- 4 
ſon would be de miſed to them on condition of pay. 
ing only ten pounds for every hundred and fifty 
pounds which they receive, a proportion which 
4 | J poſitively aſſert in many inſtances, n now to exiſt 
4 in Eccleſiaſtical demiſes. 1 
| 22 I have now finiſhed this ſelection of fuck 4 
wb points of Eccleſiaſtical Law, intereſting to the WU N T 
4 | Clergy, which moſt frequently occur, or which 1 TY C 
ſeem to have been miſconceived or imperfectly un- I De 
derſtood. It is my hope that it will be found uſe- j SINC] 
ful: want of repoſe from more active life, with } 
other reaſons formerly premiſed, muſt he. my 
apology for not rendering it more extenſive, 
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APPENDIX 


No. J. 


NOTES 


O0F SOME CASES AND POINTS DETERMINED 
IN THE ECCLESIASTICAL AND ADMIRAL- 
TY COURTS IN IRELAND, AND DICTA OF 
JUDGES ON POINTS OF PRACTICE THEREIN, 
SINCE THE YEAR 1785. 


CC ————— er 
Watkins & Watkins. 
In the Court of Prerogative, 1786. 


A. died 1 poſſeſſed of perſonal property, leav- 
ing a Father and a Brother. The Father made a will 
but died without adminiſtering to his Son. Father's 
Executors were entitled to the beneficial intereſt. 


Queſtion aroſe between them and the Brother, who 


ſhould have Adminiſtration to the Inteſtate. 
I Dr. 
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Dr. Smyth and Dr. Browne for the Executors: 
Drs. Duigenan, Egan, and Vavaſor for the Brother. 


Tueſday, July 14, 1786, Dr. Radcliffe decreed ; in 
favour of the Brother, the next of kin. 


We argued that the Adminiſtration ought to go with 
the intereſt, and inſiſted on the analogy of a Reſiduary 
Legatee, who gets adminiſtration. 

Dr. R. Where there is an inteſtacy in fact, admi- 
niſtration muſt go to the next of kin, whatever becomes 
of the intereſt. It has not been rightly conſidered, on 
what footing the Reſiduary Legatee is entitled to admi- 
niſtration. The preſent is an inteſtacy in fact: the caſe 
of a Reſiduary Legatee is an inteſtacy in law, there be- 
ing a will and no Executor or a renouncing Executor. 
By the Canon Law, where there is a Reſiduary Legatee, 
there is no inteſtacy, for where there are no Executors 


appointed, Reſiduary Legatee becomes an Executor by 


that Law, and ſo ſays Swinburne, part 4. ſec. 4. No. 3. 


All queſtions of granting adminiſtration, unleſs con- 


fined to particular purpoſes, are reducible to two. 


i. Whether there has been an Inteſtacy. 


2. To whom Adminiſtration ought to be granted. 


There are two kinds of Inteſtacy in fact and in law, 


This diſtinction is taken, 9. Co. 40. A. Henſloes Cafe. 
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Stat. 31. Edw. 3. extends only to Inteſtacy in fact. 


Stat. H. 8. extends to both kinds of Inteſtacy, but re- 
lates merely to the caſe of a wife. 


When you look into Henſloe's Caſe, you would think 
that under ſtat. Edw. 3. both kinds of Inteſtacy were 
included, but on looking into Plowden, in Greyſbrook 
v. Fox, you will find that Inteſtacy in /aw is not in- 
cluded. The only queſtion in Plowden was, whether 
Adminiſtration was to be granted, when there was any 
teſtamentary diſpoſition. Ordinary in caſe of Inteſtacy 
in law granting Adminiſtration to Reſiduary Legatees, 
does not offend againſt ſtat. Edw. 3. 


On the ſame reaſon that if no Executors, Reſiduary 
Legatee is an Executor, and there is no Inteſtacy in fact, 
ſo is he an Executor if they renounce. Courts indeed 
never grant probate to a Reſiduary Legatee, but letters 
of Adminiſtration, and that out of favour to him, in order 
to convey it to his repreſentatives, in 2which caſe alone they 
ch attend to the intereſt, for if he got probate and died 
inteſtate, adminiſtration de bonis non would go to the 
next of kin of Teſtator. 


Though no reſiduum, Reſiduary Legatee has Admi- 
niſtration, although no intereſt, 1 Ventris 219. 


I know the opinions of Comyn, Sir Joſeph Jekyll, 
and P. Williams are againſt me, but I cannot give up 
mine. 


The argument of inconvenience, and danger of ap- 
plying for Adminiſtration where there is no intereſt, in 
a 2 order 
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order to betray a truſt (though I cannot preſume that a 
man will wantonly apply for that, from which he can 
detive no benefit *) has ſo much weight with me, that 
if the repreſentatives of huſband or father who died 
without taking out letters of adminiſtration to the wife 
or ſon applied (and no objection made [by the nex of kin), 
I would grant adminiſtration to them, but if next of kin 
applied after muſt repeal it. 


Grace and Grace. 
Dec. 19, 1788. 


In this cauſe Dr. Radcliffe gave his opinion that er. 
ceptions to the perſons ought to be put in and proved 
before publication. Exceptions to the ſayings might 
after. He ſaid there were two objections at lau, — 
to competency and to credit; two in that Court to the 
perſons and to the ſayings; the firſt was both to com- 
petency and credit, the laſt to credit only, unleſs as fat 
as competency might come in incidentally, E. G. if it 
appeared that the witneſs had perjured himſelf in his 
ſayings in that cauſe. But he ſeemed to think that perjury 


in another cauſe ought not to be admitted as an objection 


under exceptions to the ſayings; it muſt be made an ex- 


ception to the perſon, and come in before publication. 
: Grace and Grace. 
May 12, 1789. 
One party A. put in exceptions, and alſo an addi- 


The learned Judge forgot the tale of the man who ſaid give me 
but poſſeſſion of the effects, make me Adminiſtrator, I aſk no legacy: 
E tional 
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tional allegation; the other party B. excepted to the 
exceptions, and alſo excepted to certain articles in 
the allegation. A. conteſted B.'s exception negatively. 
B. erroneouſly waited for A. to take ſome ſtep, on 
whom none was incumbent, for B. was to pray that his 
exception being the /a/? ſhould be diſcuſſed, A. was in 
error, for he conteſted B,'s exception negatively, whereas 
be ought to have conteſted its admiſſibility, i. e. inſtead 
of joining in Demurrer, he joined ifſue upon it. 


Same Caſe. 


After publication, an allegation was put in by conſent, 
to which an exception was put in, iſſue joined on the ex- 
ception, then an application was made for leave to add 
another article to that allegation. Court; it cannot be 
done without diſcuſſing the exceptions, or at leaſt with- 
out paying the coſt of them. | 


Anonymous. A JaCtitation Cauſe. 


Defence. That the marriage was by a Popiſh Prieſt, 
the parties being Proteſtants ; ſuit diſmiſſed for two rea- 
ſons; 1ſt, Becauſe the marriage was void and required 
no ſentence. 2d, Becauſe where there has been a mar- 
rage de facto, the Court will never puniſh for Jacti- 


tation. 


In Jactitation, where colluſion is ſuſpected, the Court 
muſt have the oath of the party, that they are not. 
married, | 


Office 
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Office v. Blair. 


Blair put in a peremptory defenſive matter. The , 


party promoting the office, inſiſted that he could not in 


a cauſe of office. Court, he can. . 


A proxy was then demanded from the Proctor of 


office. Court, no proxy is to be required from the Proflor 
of office. 


Maghan v. Flanagan. 


Teſtamentary cauſe. Prom. died. Court. Proceed in 


his name. No occaſion for a new citation. Suits her: 1 
do not abate, except perſonal ſuits, actiones perſonalet, 


as for defamation. A ſuit does not abate in this Court 
by the death of a party, after conteſt of ſuit, for then 
the Proctor is dominus litis, wherefore the pleadings 


ſay, the party of A. B. In this caſe a will had been , 
loſt or ſpoliated during the cauſe, a copy allowed to be 


proved. 
Muſgrave v. Muſgrave. 


Court. No cauſes are ſummary in this Court, being 


the Conſiſtorial, but cauſes about granting adminiſtra 1 


tion, and defamation cauſes. 


In matrimonial cauſes, you may alledge after pub- } 
lication, or at any time, eſpecially new matter; . 


quam tranſit in rem Judicatam. 
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Horan v. Field. 


One will, in corroboration of the Teſtator's intentions 
exprefſed in another of a later date, allowed to be al- 
ledged after publication decreed ; though the ſuit had 
been two years in Court, and though the will was with- 
in the knowledge of the party all that time, becauſe in 
ſcriptis non idem periculum fraudis. 


Evans v, Napier. 


General Napier left two ſiſters, Mrs. Dorothea Na- 
pier, who died unmarried, and Mrs. Evans the Promo- 
vent. The Impugnant, Lord Napier ſet up a will 
laid to be made in 1785, which the Promovent im- 
peached, 


The Promovent obtained ſentence againſt ſaid will in 


the Court of Prerogative, and the Impugnant appealing, 
the Promovent alſo ſucceeded in the Court of Dele- 
gates. 


Upon this the Impugnant applied to the Court of 
Chancery for a Commiſſion of Review which was re- 
ſuſed. 


Promovent then applied in Chancery, to have the pas 
pers and aſſets of deceaſed handed over to him, and 
upon that motion it appeared that Lord Napier had in 
the courſe of the ſuit in the Courts Eccleſiaſtical, in 
crroboration of the Teſtatrix's intentions, alledged an- 
other will made in 1779, and he inſiſted in oppoſition 
to the motion, that the decree againſt him had only 

gone 


7 


r 


— 88 — 


e * 
2 « 


2 _ 
* 
8 * 

E -< CES 


2 * e 


decreed, afterwards the huſband obtained a verdict in Court 


8 APPENDIX 


gone to an inteſtacy as to the will of 1785, and was nö 
bar to a new ſuit as to the will of 1779, even ſuppoſing 
which was not conceded, that the will of 1779 had not 
been ſubſtantially and directly put in iſſue in the former 
cauſe and decided Ou | 


On the other hand it was inſiſted that when Dr. Rad. 
cliffe, the Judge of the Prerogative Court, was about 
to give ſentence, an application had been made to him, 
by Impugnant, to defer his ſentence to give time to in- 
ſtitute a ſuit to eſtabliſh the ſaid will of 1779, and 


n-2ying him not to decree a total inteſtacy—that he had 
accoruingly given time, and no ſuch ſuit being inſti- 


tuted, had then decreed a total inteſtacy, and granted 
adminiſtration. to Mrs. Evans, and that no new ſuit 
could now be inſtituted to diſturb her right. 


The Promovent replied that the time given by Dr. 
Radcliffe was not for the purpoſe abovementioned, but 
to enable the Promovent, if he could, to ſhew cauſe 
why tho? the adminiſtration had been granted, it ſhould 
not actually be ſued out. 


The Court of Chancery refuſed the motion, and Lord 


Napier afterwards eſtabliſhed the will of 1779 in the 


Court of Prerogative, but there is an appeal from this 
laſt decree yet undecided. 


Fea v. Fea. 


Divorce obtained by the woman for cruelty—alimony 
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of Common Law ſor adultery- then an application was 
made to the Eccleſiaſtical Court 4g reſcind alimony from 
the day of obtaining the verdict. Court. I know no- 
thing of the verdict, it might be obtained by colluſion. 
Council. We apply becauſe we have inſtituted a ſuit 
for divorce for adultery, but cannot find her to ſerve 
her with proceſs. © Court. That is not the mode of ob- 
taining your preſent purpoſe. Your application ſhould 
be to vary the former decree, and then it being the ſame 
ſuit, you E n her as: anad 


Anonymous. 
Dita of the Court—adminiſtration. 


Where an adminiftration cauſe includes à matrimonial, 
[ never will hear it ſummarily.—I do not inſiſt on your 
taking out a Commiſſion, but you muſt have terms aſſigned. 


never will grant an adminiſtration for a ſpecial pur- 
poſe to a man entitled to general adminiſtration, unleſs 
the perſon to whom the applicant wants adminiſtration 
was 2 mere truſtee, nor then if he made a will. In the 
aſt caſe the party applying or his ſubſtitute muſt take 
adminiſtration generally cum teſtamento annexo, but the 
rcaſon ſhall be mentioned in the Regiſtry Book, 


| will not grant a joint adminiſtration pending ſuit. 
cannot revoke an adminiſtration once granted but for 
fraud or error, All the next of kin muſt be cited, thoſe 
Jure repreſentationis of courſe like others, 


Adminiſtrator pending ſuit can only - ſell bona peri- 
tura, cannot call in any debts but thoſe in danger, or 


Vox, II. þ that 
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that might be barred by ſtate of limitation, is remorable 


on complete, and nnn in peer 


, 


care v. Ceofon; Bor: 


A. wanting to raiſe an adminiſtrator for the purpoſes : , 


of à ſuit in Chancery to B. who died teſtate, cites the 
next of kin of deceaſed to come in and take adminiſtra- 
tion with the will annexed. Court. If it was to take 
adminiſtration only, their non appearance would be 
taken for a negative conteſt, but being with a will they 
muſt be puſned to excommunication. 


A Legatee in a will muſt cite not only Executors but 
next of kin, and that though merely to raiſe a perſonal 
repreſentative in Chancery. If they know not any next 
of kin, they muſt put up a public edict. 


Hewetſon v. Hewetſon. 


My Client next of kin conteſted a will. After iſſue 
joined, he by a ſpecial proxy confeſſed and admitted 
the will. The Executor in the will named who was im- 


pugnant in the cauſe, diſavowed all proceedings, and re- l 


nounced the Executorſhip. My Client applied at the 
hearing for adminiſtration with the will annexed, 


Court. I cannot eſtabliſh the will, the perſon whole 1 
buſineſs it was to eſtabliſh it having diſavowed all pro- 
ceedings; nor can I grant adminiſtration generally to the 

next of kin, as it appears to me judicially, that there is 


an alledged will depoſited in the office. Nor will I grant 


adminiſtration 9 
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adminiſtration to Promovent with that teſtament annex- 
ed which he once diſputed, for that would be to leave 
2 precedent for a trick to eſtabliſh any fraudulent will 
without proof, by ſetting up a nominal party to alledge 
a will, then pretending to diſpute it with him, and 
then coming in and confeſſing it Let the will be now 
proved in ſpecial form. 


Hartpole v. Slevin. 


In this cauſe it was agreed, that a ſuit in Jactitation 
may be commenced merely for the purpoſe of perpetuat- 
ing teſtimony, without afterwards proceeding to ſen- 
tence. 


Anonymous. 


A ſuit here need never be inſtituted againſt legatees, 
but only againſt Executors, for they are truſtees for the 
legatees, Upon circumſtances the Court will ſometimes 
grant adminiſtration cum teſtamento annexo to any legatee 
though the legacy be a ſmall one, in preference to the next 


of kin. 


Anonymous, 


A wife inſtituted a ſuit for Divorce, on account of 
adultery in the huſband. Interim alimony decreed. The 
huſband afterwards pleaded cohabitation ſince the ſuit 
commenced, and condonation, on which iſſue was taken, 
and a ſpecial replication put in, explaining the circum- 
ſtances. The wife wiſhed alſo to urge ſubſequent adul- 
teries. Court, That muſt be in a diſtinct ſuit. It was 
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urgedh at the wits had a great income aliunde. Raine | 


That is irrelative. 


- tatibus. 


Smyth v. Cuſack. 


P. Carney of Drogheda, iſt November, 1785, made | 


the following will: 


cc 


f. 


cc 


60 


cc 


rc 


«cc 


60 


46 


0 


«c 


«c 


cc 


«c 


61 


« In the Name of God, Amen. I P. Carney of the | 
County of the Town of Drogheda, Merchant, give, 
deviſe and bequeath all my Property of every Nature ö 
and Kind whatſoever unto my Son Richard Carney, ſub- 
ject however to the Payment of my Debts, and the Le. 
gacies hereinafter mentioned, that is to ſay, to my truſ- f 
ty Friend William Smyth One Thouſand Pounds over 
and above the Salary remaining due to Bim by me ; to ny ; 
Brother-in-Law Feſeph Fegan One Thouſand Pounds ; | 
devife and bequeath unto my Servant Catherine Caldwell } 
one Annuity of Twenty Pounds a Year during her | 
natural Life, provided ſhe ſhall continually wait upon 
and take Care of my ſaid Son Richard, as long as ſhe 

ſhall think neceſſary, but not otherwiſe ; I defre ny | 
Executors may maintain, cloath and ſchool my Son's little 1 
Attendant, John Miller, until he is fit to be bound to «| 
Trade, and then to pay his Apprentice Fee : 1 defire my 
Executors may as ſoon as they can ſettle Accounts 
with Mr. Pierce Archbold, and receive the Money due 

by him to be applied with the reft of my Property | 

for the Uſe of my ſaid Son; I defire that ſaid Wilhn } 


Smyth may live in my Houſe and carrs on my Trade a 


6 uſual ; | 


Alimony is decreed according to the MI 
huſband's property, often as far as one-fourth of it. He | 
indeed may come in and ſhew that Re is lapfus facw.. 
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« uſual ; T bequeath unte the ſaid William Smyth a further 


« Sym of Five Hundred Pounds Sterling, to be paid by 
« him in Legacies to ſuch Perſons as he ſhall think fit : And 


« if my ſaid Son ſhall happen to die before he arrives at the 


« age of Twenty-one Years, In that Caſe I bequeath a fur- 
« ther Sum of Five Hundred Pounds to the ſaid Joſeph 
« Fegan, and in ſuch Caſe Five Hundred Pounds to the 
« Reverend John Carney, and the Remainder of my ſaid 
« Son's Fortune to ſaid William Smyth, 0 be diſtributed 
« by him amongst my ou Kindred, in ſuch Shares and 
« Proportions as be ſhall think proper; I give and bequeath 
« to Robert Caddle of Herbert's-Town in the County of 
« Meath, Eſq. Twenty Guineas to buy Mourning and a 


King, and I do appoint him fole Guardian of my ſaid 


« Son, having the higheſt Opinion of his Worth and 


Integrity, and having no Doubt but he will apply his 


friendly Care to my ſaid Son's Welfare; And laſtly, 
« ] do appoint the ſaid William Smyth and Foſeph Fegan 
« my Executors, and declare this only to be my laſt 
« Will and Teſtament.” 


Every legal requifite to the will was proved; it did 
not appear however to have been read to or by the Teſ- 
tator, and was made in extremis. The ſentence of the 


Court expunged the part of the will printed above in 
ltalics, and eſtabliſhed the reſt. 


It appeared to me that the clue which directed the 
Court was the declarations of the Teſtator while living. 
Though the Judge conſidered the will as legally proved, 
hie thought it was attended with ſome circumſtances of 

ſuſpicion, 
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ſuſpicion, and therefore that the Court was at liberty to 
eſtabliſh ſuch parts as were conſonant to the uniform 
declarations of the Teſtator, and was at liberty to ex- 
punge thoſe upon which he never had been heard to ex- 
preſs any determination or intention. 


From this ſentence both parties appealed, and applied 
for a Commiſſion of Delegates. Cuſack in the firſt in- 
ſtance who obtained one—then Smyth who was refuſed. 
In applying for Smyth we inſiſted, that we were right on 


the authority of Maranta, p. 416. —that all that the De- 


legates could do for us in the Commiſſion obtained 
by Cuſack, was to refuſe to expunge the part eſtabliſhed 
by Dr. Radcliffe, but that they could not remedy. the 
grievance complained of by us, by eſtabliſhing the other 


part, — and that it was a ſentence conſiſting of divers Ca- 


pitula, and therefore we muſt have diſtinct appeals; as is 
the caſe, if a Decree be made in favour of one party, 
and yet from ſome laches or default in that ſucceſsful 
party, coſts given to the other. Dr. Smith. You might 
have all this benefit by adhering to our appeal; there is 
an inſtrument of adhzfon in books of precedents. 


The Chancellor ſaid this was not a ſentence conſiſting 
of divers Capitula, in the ſenſe meant by Maranta, and 


refuſed diſtinct appeals. 


The appeal then proceeded, and the Delegates having 
reverſed the decree of the Court below, we applied to 
the Regiſter of the Prerogative to ſend up the will, that 
they might grant probate upon it—he refuſed * ; we then 

applied 


His objection ſcemed to be on the very point we apprehended. — 
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.yplied for an atteſted copy, which was given and atteſted - 
by the Regiſter of the Delegates, and upon that they 
granted us probate. | | 


Surrogates. 


Eccleſiaſtical juriſdiction in judicial acts may be exe- 
cuted by a ſubſtitute, but in law they are the acts of 
the principal that deputes or ſubſtitutes. Ayliffe, 163. 
quotes Year Book 11 H. 4. b. 4. a. 7. It is true that 
a Vicar or Delegated Power could not by the Canon 
Law ſubſtitute another in his place, Yicarius non habet 
vicarium, but the juriſdiction of official principal is not a 
delegated but an ordinary one. See Reeves's Hiſtory, 
Vol. IV. p. 6. 111 ante. p. e 


Reilly v. — 


Plaintiff in Chancery, as a legatee under a will, want- 


ed to ſet up an adminiſtrator for a ſpecial purpoſe. He 


goes into the Prerogative and cites only the Executors, 
who ſay they have renounced. He then offers to take 
(miniſtration with the will annexed, merely for the pur- 
poſes of a Chancery ſuit. The next of kin to the Teſ- 
tator, who was Defendant in Chancery, though he had 


That now matters were inverted, that they had eſtabliſhed the part 
before eſtabliſhed, and therefore had ſo far affirmed the decree, but 
having no authority over the part expunged that remained as before; 
or at all events it was affirmed in part, and therefore we muſt go to 
the Court below, which was determined as before to give us probate 
only of the one part, inſiſting that ſuch was the meaning of the De- 
legates. | 
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only a legacy of five ſhillings under the will, objefted, 


Court, The next of kin mult be cited and made regu- 5 
lar parties to the ſuit, and the will proved. Otherwiſe 4 
ſuppoſe a will forged, by colluſion with the pretended 


Executors named therein and they renouncing, admi- 


niſtration might be had without the next of kin ever I 


hearing of it. 


Powell v. Stratford, 


At the hearing, Impugnant applied for leave to alledge 
written documents, in order to get the perſonal anſwer 4 
of the Adverſary. Court. Yau may exhibit written do- 2 
cuments at the hearing with leave, ſuch as the records 
of a Court of Law or Equity, and you may get the 1 
perſonal anſwer at any time to your allegations already 
put in, but ſhew me a precedent of ſuch an application as ] 


this. —One or two were mentioned from the Regiſter's 


Book, and it was ſaid that the Delegates even examined ö 
lately viva voce at the hearing as to a forged will *. Court. 
Perhaps the Delegates may do things which this Court can- 


not; their power is the moſt ſummary, and de plan. 


The Impugnant afterwards withdrew the application, ; 


and no point was decided. 


Uniacke v. Power. —An Intervenient. 


In 1793, a lady made the will in queſtion, in favour 


of Promovent; the fair Execution of it was not diſputed. ; 


The Impugnant withdrew, and Power another of the 
next of kin intervened and alledged that the will was re- 
yoked. | 


* In the cafe of Burn v. Macfarland. 


There 
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There was no evidence of any duplicate of this will 
having been executed, except that one witneſs ſwore 
Promovent told him there was, which Promovent in his 
perſonal anſwer denied. Some time after the execution of 
it, deceaſed expreſſed herſelf offended at Promovent about 
ſome conduct relative to ſome debentures. She deſired 
2 witneſs to go to Promovent's Mother's houſe, and get 
r will. He did, and brought it to her—ſhe threw it 
into the fire, expreſſing reſentment at the ſame time 
zzainſt Promovent. The Impugnant inſiſted this was a 
revocation 3 he alſo proved that the day before her death 
ſhe ſaid ſhe wanted to ſettle her affairs, and ſent for an 
Attorney to draw her will, but it was not done, nor did 
he give any reaſon for poſtponing it. 


The Promovent on the other hand proved, that when 
abuſed by a third perſon about ſaid debentures, Teſtatrix 
had defended him. Then when ſhe was told of a report 
that ſhe had deſtroyed her will, ſhe ſaid the reporter was a 
fooliſh boy, and pointed to a trunk in which ſhe ſaid 
her will was—that the preſent will was found after her 
death in ſaid trunk among her valuable papers, in an enve- 
lope ſuperſcribed in her hand writing this is my vill, and 
he inſiſted that ſuppoſing the will deſtroyed was really 
2 duplicate of the preſent, it was done only in terrorem, 
as ſhe did not deſtroy the part always in her poſſeſſion, 
and that her pretended wiſh to make a will the day be- 
fore her death, was only to get rid of the importunity 
of a friend of intervenients. The will was ſet aſide, 
and on appeal the ſentence confirmed by the Delegates. 
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7. APPENDIX. 


Drapes v. Drapes. 


The huſband inſtituted a ſuit for a divorce for adul. 
tery—the wife inſtituted a diſtinct ſuit for a divorce prop. 
ter ſevitiam. The Judge decreed that publication ſhouid 
ſtop in the firſt ſuit, until the other was ready for pub- 
lication, that they might come on together z” erroneouſly, 
for they were not croſs cauſes or connected to connect 
them thus together, the wife ſhould not have inſtituted 
a diſtin ſuit, but reconvened the huſband, or put in 
a reconventional matter in the former ſuit. 


/ 


Moriarty v. Moriarty. 


The Promovent alledging that he was married to the 
Impugnant, they being both ſubjects of Ireland, ſince the 
French Revolution, at Paris, by a Juſtice of Peace, ac- 
cording to the new conſtitution of France that they 
were both Roman Catholics, and cohabited together as 
man and wife, and were afterwards married by a Ro- 
man Catholic Prieſt in holy orders, and that his wife 
had left him, inſtituted a ſuit for reſtitution of conjugal 


rights, to which ſhe never appeared. 


The alledged wife at the ſame time inſtituted a ſuit 
for Jactitation. To the libel in this laſt ſuit the alledged 
huſband put in a negative conteſt inſtead of what he 
ought to have done, a juſtificatory matter, i. e. he denied 
the Jactitation, inſtead of juſtifying it. PO 
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The only way to ſalve this error was to put in alſo 
2 matter contrary and defenſive, containing the ſame 
nerments which were advanced in the cauſe for reſti- 
tution of conjugal rights, and demand the anſwer of 
the lady who at that time lay concealed, or of her Proc- 
tor; and if ſhe conteſted it negatively, go to proof or 
demand her perſonal anſwer. The Defendant in that 
cauſe, i. e. the huſband ſo proceeded, and rightly, for if 
ſhe refuſed to join iſſue upon his pleadings, viz. On the 
matter contrary and defenſive, or having ſo joined iſſue, 
ſhould afterwards refuſe to give in her perſonal anſwer 
thereto, ſhe might be excommunicated, her appear- 
ance by a Proctor giving the Court juriſdiction over 
her; and then a citation 7o all efefs* would ifſue againſt 
her, and he might go on with proofs and to hearing 
whereas if the cauſe was heard in its preſent ſtate, 
without ſuch matter contrary and defenſive being put 
in, as ſhe had made no proofs, her libel would be diſ- 
miſſed, and ſhe out of Court, and then he would have 
no method but to proceed in his ſuit for reſtitution of 
conjugal rights, in which ſhe had never appeared, and 
the proceſs in that ſuit for excommunicating her for 
non-appearance, which may be found in 1 Oughton, 
tit. 199. (and until after which that ſuit could not go 
on), would have been tedious and expenſive. 


In a Matrimonial cauſe, 


To make the acknowledgement of the marriage by 
tie parties and their cohabitation a /emiplena probatio of 


According to this caſe therefore, the ſaying which I mentioned in 
page 98, as to the party under ſuch circumſtances being excommuni- 
cated 1nftanter, cannot be founded, 
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acknowledging the preſent legiſlation to be the legal 
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the marriage, in a ſuit between the parties themſelves, 
there ought be two witneſſes at the leaſt to thoſe facts ; 
which if they can be procured, or one witneſs preſent at 
the actual marriage, the party muſt be admitted to the 
ſuppletory oath. N 


Though publication has paſſed, witneſſes may be exa- 
mined in this cauſe, for matrimonial ſuits have this pe- 
culiar privilege, that examination of witneſſes is not 
precluded by publication. See 1 Oughton, Ordo. Jud. 
tit. 205. | : 

A marriage under the new conſtitution of France by f 
a juſtice of peace or municipal officer, would not be 
deemed a marriage in this country (though it might a 
contract) for it is not according to the /ex loci, we not 


power of the country. 
Ryan v. Ryan. 


Captain Ryan, an officer in the army, when about to 
be married to the Impugnant, met with objections on her 
part, on account of a report that he had been married ; 
to another. He, admitting that the preſent Promovent 2 
woman in very low ſituation had pretended a marriage, 
produced a ſentence of the Dioceſan Court of Offory 
in a ſuit in which the ſaid Promovent had come in 
and confeſſed that there was no ſuch marriage, where- ö 
upon the ſaid ſentence was founded. The preſent Im- 
pugnant relying on the opinion of a very eminent lau- 
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rer *, that this ſentence was to her ſufficient ſecurity, 
conſented to the marriage and had iſſue thereof. Cap- 
tain Ryan died, and the firſt wife claimed in the pre- 
ſent ſuit adminiſtration to him. The Impugnant put 
in by way of peremptory exception, the ſentence in 
the Court of Offory as a bar. It was overruled, for no 
ſentence of nullity of matrimony' is to be given upon 
the ſole confeſſion of the parties, by the 53rd Canon 
Iriſþ, and the claim of the Promovent was eſtabliſhed 
againſt the unfortunate Impugnant and her children. 


The King v. Judge of the Prerogative Court. 
In King's Bench. 


A. having property at Santa Cruz, in Antigua, and 
in Ireland, made a will, appointing ſeveral local Execu- 
tors, according to the true conſtruction of the will in 
the opinion of the Court of Prerogative. "Thomſon one 
of the Executors of the Santa Cruz property, came 
from thence to live and reſide in Ireland, and inſiſted 
that by the true conſtruction of the will he was enti- 
tled to adminiſtration of the effects here. Court refuſed 
it. He applied to the Court of King's Bench for a 
mandamus, who after ſome delay and doubt reful- 
ed it. . 


Tythe Cauſe. 


Exception peremptory that the petition founded on 
Iriſh ſtat. 1 Geo. III. did not alledge that the tythes were 


* Afterwards in high judicial ſtation, ſince deceaſed. 
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or hull of ſaid Veſſel, then lying in the port of Briſtol, 
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in any pariſh, or that the Claimant was Rector of any 


pariſh. The admiſſibility of the exception conteſted, 
Le. a Joinder in Demurrer.— Exception overruled, it 


being for form, and the ſtatute ſays there ſhall be no ex- 
ception for want of form. 


Adminiſtration Cauſe. 


A. died inteſtate, leaving an aunt, and ſeveral firſt 
couſins the children of an uncle—the aunt takes all, 


for there is no repreſentation beyond brothers and ſiſter's 


children. | | 


ADMIRALTY. 


Coriſh v. the Murphy. 


Promovent alledged that having advanced gol. 48. 
to Impugnant, who was the owner of one-half of the 
Veſſel in this cauſe, for the purchaſe of ſaid moiety of ſaid 


Veſſel and for other purpoſes reſpecting the ſame, the ſaid Im- 


pugnant executed a bottomry bond to him upon the body 
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and to undertake a voyage from thence to Milford, and 
from Milford to Wexford, dated 11th February, 1795, 
upon the high ſeas and within the juriſdiction of the 
Court ſor repayment of ſaid ſum, and that it ftill re- 
mained due. 


To this allegation or petition which fallowed the words 
of the bond preciſely, Impugnant put in an exception, 
becauſe it was not alledged that the money ſo advanced 
was for the repairs or uſe of the Ship, (the words other 
purpoſes being too vague and general), or that the repay- 
ment thereof was to depend upon any riſk to be run by 


ſaid Veſſel in her intended voyage, or that ſuch repayment 
was to be made or depend on the event of the ſafe return 


theregß, ſo that it did no where appear by the allegation, 
whether ſaid bond were in law a bottomry bond, ſo as to 


give the Court juriſdiction. 


J argued that there were two kinds of bottomry bonds | 
deſcribed by Sir W. Blackſtone, one truly ſo,—the other 


vulgarly ſo called, but only ſuable in a Court of Law. 


That this was a bond merely depending upon the rf | 


and not pledging the Veſſel, that no words were found 
in it, which could be conſtrued to pledge the Veſſel. — 
That to pledge the Veſſel, ſuch expreſs words as the 
following muſt be uſed : I, A. B. do bind the ſaid Ship, 
with the freight, tackle and apparel of the ſame, as in the 
precedent, in Beawes, Vol. I. p. 139.—that even ſuppoſ- 
ing the Veſſel pledged, and that it was properly a bottomry 
bond, yet it did not follow that the Admiralty had juriſ- 
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diction— that every hypothecation of a ſhip does not 
give the Admiralty juriſdiction, for if the Maſter hypo. 
thecate under ſeal before the voyage begins, it was ad- 
mitted in Menetone and Gibbons, 3. Term Reports, that 


the Admiralty had not juriſdition—ſo if he hypothe. 


cate but not for neceſſaries for the Ship—that if a con- 


tract be made even upon the ſea, if not for a marine 


cauſe, it cannot be ſued in the Court of Admiralty, 
Hobart 12. Bridgeman's Caſe. Bacon, Court of Ad- 
miralty, C. | 


That it muſt be a marine contract, and for a mari- 
time cauſe; it doth not appear here to be either: Inſtances 
of bottomry bonds ſued at law are frequent. Lev. 54. 


Siderfin 27. 2 Ch. Caf. 130. Ab. Eq. Ca. 372. 


Action of debt on a bond for monies taken up on bot- 
tomry mentioned. Molloy, lib. 2. ch. 10. p. 129. Cro. 
Ja. 208.  Sharpley v. and ſee 1 Atkyns 341. 


Dandy v. Turner was a caſe of a part owner bor- 
rowing money on a bottomry bond, payable on the re- 
turn of the Ship from the voyage. 


A Sheriff may take a ſhip in execution like any other 
chattel—why not? And if part of a contract is triable 
at Common Law, and part by the Admiral Law, the 
Common ſhall be preferred, Hob. 212. 


On the other fide were quoted Johnſon v. Shippen, 2 
Raymond, 982. 2 Bla. 459. Molloy, lib. 2. Ch. II. 


f. 12. and for forms of bottomry bonds. 2 Newman, 
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480—481. and it was urged that it is not the form of a 
bottomry bond which varies the juriſdiction, but the 
ſalject matter. | | FOE 


The Court was of opinion that the Veſſel was hypo- 
thecated, for the party run the riſk on the hull of the 
Ship, and it would have been unneceffary to mention 
the hull or body of the Ship otherwiſe. That the mere 
form of the bottomry bond did not ſignify, if the mean- 
ing of the parties was clear, and that this was not an un- 
uſual form, there being in Wood's complete conveyancer 
under title bond a precedent very like to it—that where 
it did not appear where it was executed, the Court would 
not preſume againſt its own juriſdiction, eſpecially as if 


it did, the parties could not have the ſame remedy in 


courts of law, the ſentence of this Court going in rem. 


Pillans v. the Victoria. 


This Veſſel captured in 1779 by the Shillelagh Pri- 


vateer Captain Pillans, and brought into Dublin, was 


condemned as Prize by the Court of Admiralty in Ire- 


land. The Lords Commiſſioners of Appeal in England, 


in the year 1781, (the Iriſh being then only a Vice Ad- 


miralty Court), reverſed the ſentence, on the ground that 
at the time of the capture, hoſtilities had not com- 


menced between Great Britain and Spain : and ordered 


the Ship and Cargo to be reſtored to certain Claimants 
in London, and gave coſts but no damages. In 1788 * 


* It is therefore that I inſert the caſe, though the queſtion of prize 
was determined ſo long before, 
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their Lordſhips were applied to, with a complaint that 
reſtitution was not fully made. It was decided that the 


Captors were anſwerable for any deficiency in the Ship, 1 
if it had been plundered, but for ware-houſe room of 
the Cargo, and ſuch things; Captors were not anſwer- © 
able, no damages having been given. Sale of the Shixg 
though decreed below, not having been made, Marſhal ©? 


of the Court was not entitled to any commiſſion. 


Parry and others v. the Peggy, Captain Gibſon. 


The Promovents had agreed for monthly wages, for a2 


voyage to the Welt Indies. They worked on board the ſhip 
for ſome days in the harbour of Dublin; afterwards Mr. 
Maguire, the Owner of the Ship, having changed his mind 


Murphy v. "the James. 


Mariners had engaged by the ran from Liverpool to 
Dublin. Moſt ſevere ſtorms in February 1799, drove 
the Veſſel inevitably into Milford-haven, where ſhe way 
necęſſarily detained by the weather 16 days. Mariners ; 
who engage by the run are not entitled to any extra 4 


wages on account of any ſuch accidents, unleſs it be 


by ſome ſubſequent agreement. Their run money is | 
conſiderably greater than it otherwiſe would be, be- 


cauſe they take their chance of all ſuch accidents. 


Mitchel 


9 " 
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determined to alter the voyage and to poſtpone the ſail- 
ing of the Ship, whereupon the Seamen were diſmiſſed *} 
without their wages, who now libelled againft the Ship. 9 
As Surrogate of the Admiralty, I decreed for the Sea- 5 f 
men on the reaſon of the thing, and the authority of | 
Wells v. Oſmond, 2 Shower, p. 238. 
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APP'ENDYIRX.-. 
Mitchell and others v. the Favourite Nanny. 


This was a ſuit for Seaman's wages. William Grun- 
derſon took defence and pleaded that he was Maſter 
and Owner of ſaid. Veſſel, and that he had on the 8th 
of February 1793 agreed with the regulating Captain 
in the port of Dublin, who aCted, on the part of the 
Judges of the Admiralty, that ſhe ſhould be taken into 
the ſervice of his Majeſty, as a Tender—that' ſhe. was 
ſo accordingly, and put under the command of a Lieu- 
tenant of the Navy, and that the Promovents knowing 
the premiſſes entered with the ſaid Lieutenant, and 
that therefore their wages were only demandable at the 
Navy Office of England, and ſuable and recoverable only 
in the High Court of Admiralty of England, and not 
n this kingdom, nor againſt the ſaid Grunderſon. 


To this we replied, that ſuppoſing, but not admitting 
the law to be as mentioned in the exception, chat it was 
relative, becauſe they entered with Grunderſon the 
Maſter of the Ship before ſhe was hired for a Tender, 
ab/que hoc that they entered with the ſaid Lieutenant. 
This fact being proved, the point of law was not decided. 


—— v, the Jenny of Pengelly. 


The Promovent alledged, that he being a Merchant 
of Waterford had laden certain flour on board this Veſ- 
ſl, which as appeared by the bills of lading figned by 
bim and Robert Davies, the Maſter of the Ship, the 
laid Maſter contracted ſafely to deliver in Dublin, and 
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that the ſaid Maſter had been guilty of a breach of con- 
tract, the flour being embezzled, or not delivered, 


The Impugnant put in a declinatory exception in- 
ſtead of an anſwer, in which he ſaid that the contract 
was entered into within the body of a county within 
this realm, to wit, at the city of Waterford in the 
county of the ſaid city; and that the ſaid bills of Jad. 
ing were ſigned, and the ſaid Ship was then lying, and 
the ſaid flour delivered in the county of the ſaid city of 
Waterford, and not upon the high ſeas, nor within the 


juriſdiction of the Court of Admiralty, and therefore 


he prayed right and juſtice, and that the Court would not 
take cognizance of the matter, and that his exception 
ſhould be decreed valid with coſts. 


For the Promovent it was infiſted, that by the famous 
articles 1632, (ſee Cro, Ch. 296. 3 edit.) it was ſettled 


that ſuits might be brought in the Admiralty for the 


breach of charter party, provided their exiſtence was 


not diſputed, (which is the caſe here), and provided the 


penalty if any was not ſued for, and that a bill of lading 
differs from a charter party only in this, that the firſt 
is required and given for a ſingle article or more laden 
on board a Ship that has ſundry merchandize ſhipped 
for ſundry accounts, whereas a charter party is 2 con- 
tract for the uſe and freighting of the whole Ship—but 
the ſame reaſon extends to both. — And that the old and 
abſurd notion of /zcality ſuperſeding the nature of the 
contract, was long ſince exploded. 
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The Admiralty in this caſe decreed for its juriſdiction, 
and no prohibition was applied for. See Roll. Ab. 530. 
l. 40. 


Wood v. the Hannah. 
1799. 


This Brig, bound from Maryport to Dantzic, was cap- 
tured by a French Privateer on the coaſt of Norway, and 
carried into Chriſtian-ſound in that kingdom, which is 
a neutral port; condemned as prize by a Court of Admi- 
alty there, and ſold to a neutral ſubject; ſhe was after- 


wards repaired, ſo as almoſt to become a new Veſſel, 


and got a new regiſtry, and was ſent by her new Pro- 
prietor with a cargo to the port of Belfaſt in Ireland, 
where Wood, of Maryport, her former owner ſeized 
her under a warrant of the Iriſh Court of Admiralty, 
alledging that the condemnation and ſale of the ſaid 
Brigantine or Veſſel at Chriſtian-ſound was an illegal 


condemnation, and that the property was not thereby 


kgally changed. 


There was ſome queſtion about the facts, as to the 
diſtance of the Veſſel from the coaſt of Norway, when 
taken more about the law, viz. as to the old queſtion, 
when 2 Ship is ſaid to be truly brought infra præſidia hoſ- 
tum and the true interpretation of theſe terms, and 
alſo as to condemnations by neutral powers. (See the 


caſe of Goſs v. Withers, 2 Burr. 683. but the argu- 


ments and authorities cannot be here adduced, becauſe, 


Adhuc ſub judice lis. 
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Archer and others v. the Ann of Dundalk, _ 
29th May, 1796. 


Promovents filed their libel in the Court of Admiralty, 
ſtating that on the 8th of February preceding, they being 
in the harbour of Ardglaſs, in the county of Down, on 
board a boat or ſmack called the Eſther,'of which they were 
the crew, obſerved the hull or body of a ſhip, at a con- 
ſiderable diſtance out at ſea, drifting towards the North 
Eaſt.— That they failed towards the ſhip, came up 
with her 12 miles diſtant from the ſhore, and found her 


to be the Ann of Dundalk, abandoned by her crew, 
and not a living creature on board. That they did 


every thing they could to protect the Veſſel, which how- 
ever had been previouſly plundered, and brought her to 
Skerries on the gth of February. That when brought 
into the harbour of Skerries ſhe was worth 3ool.—that 
her cargo was worth 6ool. and actually ſold for 420l, 
And they prayed to be decreed to the Veſſel and cargo, 
or ſuch proportion thereof as the Court ſhould pleaſe. 
The Admiralty was proceeding in this ſuit when ſtop- 
ped by the Conſignors of the cargo of the Veſſel moy- 
ing for the following prohibition. 5 | 


K. B. Motion for a prohibition to the Admiralty. 
Glaſcot v. Archer. 
EFaſter, 1796. 


Plaintiff, to whom the cargo of the ſaid Ship Ann 


** 


was conſigned, filed a ſuggeſtion, ſtating that by the 


laws 
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laws of this realm, the rewards which ought to be given 
for ſaving ſhips in danger of being wrecked, in proportion 


to the meritgof the ſalvagers, are to be adjuſted by two or 


more neighbouring juſtices, and are not cognizable by the 
Court of Admiralty “. 


That the Ship Ann of Dundalk, being in danger 
of being wrecked, was ſaved by the crew of a wherry 
belonging to Skerries, aſſiſted by the Defendants in pro- 
hibition, who were the crew of another veſſel called 
the Eſther Smack. — That they had given the crew of 
the ſaid wherry a recompence, and had alſo ſettled with 
one Mr, Mulholland, who ſaid he was authoriſed by 
Defendants in prohibition to ſettle for them, and had 
paid him 251. accordingly. 


Defendants made affidavit in anſwer, ſwearing that 
they never had ſo authoriſed Mulholland, and never had 
received any recompence,—that the cargo was inſured 
to a great amount, and the inſurance ſince paid to Plain- 
if Glaſcot, and that ſaid now Plaintiff had by giving 
bail in the Admiralty ſubmitted to its juriſdiction. 


For the Plaintiff in prohibition it was ſaid, that tho' 
before the ſalvage acts the Admiralty had juriſdiction, 
that was now taken away. —That though Courts of 
Common Law could not be ouſted but by expreſs words, 


jet it does not appear to be ſo in other Courts, nor neceſ- 


ary to exclude inferior juriſdictions. That theſe ſta- 
iutes ſpeak of ſhips in danger of being ſtranded or run 


* See the Iriſh Salvage Laws, Vol. . of this Work, p. 206, 
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. APPENDIX. 


on ſhore, which was the caſe here, and alſo of holding 5 


out falſe lights, and therefore muſt relate not merely to 
ſhips wrecked upon the ſhore, but muſt extend to a con- 
fiderable diſtance therefrom. That they ſpeak of plun- 
dering a ſhip in diſtreſs, therefore every ſhip in diſtreſs 
is by them within the juriſdiction of the Law Courts 
—and talk of caufing a ſhip to be carried into port, 
muſt mean therefore a ſhip upon the high ſeas. A port 


or haven is within the body of the county, 4 Inſt. 138. 
ſo is any place above low water mark, 4 Inſt. 1 39. ſo is 


any coaſt, ſhore, or harbour, Mo. 892. 


On the other ſide it was inſiſted that tho' wreck was 


not within the juriſdiction of the Admiralty, Flotſam and 


Derelict at ſea certainly was.—That admitting that ex- 
preſs words were not neceſſary to ouſt an inferior juriſ- 
diction, the argument did not apply as this was a high 
and ancient Court, and that the parties had allowed the 
juriſdiction of the Court. 


Caſes cited were 2d Brownlow, 30. Dike v. Brown. 


2 Lord Raymond, 835. Sir Lionel Jenkyns, Vol. I. p. 


8r. Beawes Lex Mercat. tit. Salvage. 1 Siderfin, 178. 
and numerous quotations as uſual were made from an 
Inſtit. The matter was compromiſed by the advice of 


the Court. 
Caſe of the Fly Sloop. 
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Three merchants of Belfaſt entered into a charter par- 


ty, for the Fly Sloop. They freight her from Belfaſt to 


Malaga; ſhe returned loaded with wine. The Captain 


without 
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without their knowledge, took wine on board in illegal 
calks, and alſo ſmuggled ; and the ſhip, proving in diſ- 
treſs, and having no coaſt cocket or licence on board, was 


ſeized. 


The Commiſſioners of Appeal diſcharged the ſhip, 


condemned all the wine. 


The ſhip had been inſured, among other things againſt 
the barretry or fraud of the Captain or crew, as is uſual- 
A quere was made. Could the freighters recover againſt 
the inſurers, and they again in their return in the affreigh- 
ters name againſt the Captain or Owner, and if ſo, what 
proceedings, whether by attachment from the Admiral- 
ty, writ of Juſticies, or otherwiſe, and at whoſe ſuit, 
to attach the ſhip to anſwer either an action of damages 


or bill of coſts 2? 


It was the opinion of Council, that the affreighters 
might well ſupport an aCtion of covenant againſt the 
Maſter of the veſſel on the charter party, for the ſum of 
zool. which was the penalty mentioned in the charter par- 
ty, or a ſpecial action on the caſe againſt him for their 


1 whole damages, but as it was ſtated that the Maſter 


was worth nothing, they thought it would be moſt ad- 
viſable to come upon the Veſſel, and for that purpoſe 
inſtitute a ſuit in the Admiralty Court againſt her on 
the charter party, not praying that the Veſſel ſhould 
be ſold for the gool. the penalty in the charter party 
but for their damages in general, and in ſuch ſuit they 
might procure a warrant of the Admiralty Court to ar- 
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34 APPENDIX. 


reſt the Ship. This was thought their only poſſible re. 
medy, though not without riſk of a prohibition if ap- 
plied for. The advice was followed and ſucceeded. 


Briggs v. the Perſeverance, George Tetherly 
Maſter. 


Two Brigs, the Ann of Whitehaven, Joſeph Briggs, 
Maſter and part Owner, and the Perſeverance of Ap- 
pledore—Tetherly, Maſter, encountered each other in 
the Iriſh Channel, on the oth of May, 1795, in a 
very thick fog, and by the colliſion the Brig Ann was 
ſunk, which was the origin and foundation of the preſent 
ſuit. The ſtroke was between and upon the larboard 
bows of each veſſel. 


Tt was agreed that the Perſeverance was ſteering her 
courſe N. N. E. and the Arn hers S. S. W. with her 
{tarboard tacks on board; and with reſpect to the wind 
the parties differed only as far as one point, the Ann's 
crew inſiſting it was 8. W. the Perſeverance that it was 
9. W. by W.; it was not controverted that the wind was 
rather freth; the Perſeverance then going at the rate of 
teven knots an hour, the Ann at the rate of five,—and 
that the Perſeverance was going nearly before the wind, 
or going large, and that the Arn was in the poſition 
called by ſeamen cle hauled. 


Briggs admitted that the fog was ſo thick, that his 
crew could not fee the Perſeverance until within 100 


yards, but inſiſted that he was failing into the fog, and 
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the Perſeverance out, and brought evidence to prove 
that ſome of the Perſeyerarice's crew had declared they 
aw the Ann ten minutes before the ſtroke, which was 
oppoſed by counter evidence that went alſo to prove that 
the fog was equally thick all around. 


#7 98 


YE LY ER Pan 


It was proved beyond controverſy and not diſputed, 
that of nine perſons, which was the number on board 


- 2 each veſſel, every one was upon deck in the Perſever- 
in ; J ance at the time of the ſtroke and ſome looking out 
na ; forward, —whereas on board the Ann the Captain was in 
was : | bed, and of the ordinary watch one was abſent; and of 
ſent | the other three, one was at the helm and the remaining 
ard | two intent upon ſplicing a rope and ſtanding on the 
; I quarter-deck. The party of the Perſeverance therefore 
; f accuſed the Ann of ſuch groſs negligence in not keep- 
her | : ng 2 look out, as made them anſwerable for all the con- 
her : F ſequences. | | 
ind © 
wi Another grand queſtion aroſe, as to what was the 
og duty of each ſhip, after its crew ſaw the other. It was 
was © admitted that the rule of the Marine Law is, that the 
of © fp going /arge or before the wind, ſhould give way to 
and dhe ſhip going cleſe hauled, or acroſs the wind. 
nd, | 
ion This rule the crew of the Perſeverance inſiſted they 
obeyed by going to /ecavard. The Ann's Captain in- 
ted they ought to have gone affern. They anſwered 
his hey did in the true meauing of the term, and if any 
10 ting elie was meant, it muſt be that they ought to have 
and cnc to windward, contrary to the univerſal rule. 
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36 APPENDIX. 


It was infiſted alſo by the Perſeverance's crew, that 
they did their duty, in putting her helm à port or hard 
a weather, and in lowering their mainſail,—that the 
helm of the Ann ought to have been put a lee, (about 
which fact there was a contrariety of evidence) and 


her foreſheet let go and jib hauled down, which if 


there had been a man forward might have- been done 
in an inſtant, and would inevitably have prevented the 
collifion ; that theſe laſt ſteps were not taken Briggs did 
not deny, but ſaid it would have been impoſſible in the 
time. 


In a caſe fit only for a jury of Seamen, (and which the 
Impugnant earneſtly urged the Promovent to have tried 
by a jury in London, where caſes of that kind frequent- 
ly occurred, and the aſſiſtance of a Maſter of the Tri- 


nity-houſe was often afforded to the Judge at niſi prius), 


the Judge of the Admiralty obtained the aſſiſtance of the 
ſenior Captain of the Britith Navy, Sir A. Schomberg 
who is reſident in Dublin, as his aſſeſſor; and the parties 
added to the council, two gentlemen very reſpectable in 
the profeſſion, and who had been in earlier life officers 
in the Navy, Mr. O'Dwyer and Mr, Barnes. The Aſſeſ- 
for, high in character as a man and as a Seaman, was 
at firſt inclined to impugnants, but ultimately thought 
them wrong. The Judge (though, as he ſaid, not for 


the reaſons given by his ſkilful Aſſeſſor) decreed for the | 


Promovents, and the decree was affirmed on appeal to 


Delegates by three Common Law Judges, but without 
ſpecifically giving their reaſons. 
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Briggs v. Sir Annefly Stewart and Richard Williams. 


The Defendants who were bail for the Perfeyerance 


in the caſe preceding, conceiving the deciſion a hard one, 
thought themſelves entitled to take any legal advantage. 
In the ſtipulation they were bail for the Brig Perſeverance 
of Appledore, John Tetherly Maſter. 


The ſuit was erroneouſly inſtituted againſt the Perſe- 
rerance of Swanzy, George Tetherly Maſter, and the Pro- 
movents, though informed of the miſtake, perſiſted in it, 
in order, as was ſaid, to deprive Impugnants of George 
Tetherly's evidence which would have been very impor- 


tant. This was ſworn by Impugnants on an application 
made early in the cauſe to the Court of Admiralty to 


amend and alter theſe names, which that Court refuſed» 


becauſe George Tetherly had been regiſtered as nominal 


Captain to avoid impreſſing ; the conſequence was, the 
decree and monition in purſuance of it could not correſ- 
pond with the ſtipulation entered into by the preſent De- 
fendants. 


June 28. A rule on the bail to bring forth the veſſel. 


July 5. Monition to the bail to pay debt and coſts. 


The bail paid no attention to theſe rules, conceiving 
that they were irregular, inaſmuch as execution ſhould 
have been againſt the Veſſel, and then if ſhe could not 
be found, a rule on the bail unleſs cauſe, juſt as at law 
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a ſcire facias doth not go againſt bail, until a capias againſt 
the principal be returned. | 


The bail however, an order having been made to at- 
tach them, appeared on October 21. and moved to ſet 
aſide the proceedings for the reaſon above, and alſo be- 
cauſe the monition was againſt the Brig Perſeverence of 
Appledore, George Tetherly Maſter, and therefore not con- 
formable to the ſtipulation, which was for the Brig Perſe- 
verance of Swanſea, Fohn Tetherly Maſter. Rule. Pro- 


ceedings ſet afide with coſts againſt the bail, and a new 


monition to iſſue conformable to the ſtipulation. 


November 6. Commiſſion of appraiſement and fale to 
go againſt the veſſel, and ſo much of the rule of the 21ſt 


of October, as related to the bail paying coſts reſcinded. 


November 11. The veſſel not being to be found, the com- 
miſſion of appraiſement and ſale vacated. December 18. 
Ordered that the taxed coſts, in the Court of Delegates be 
added to the monition, although we inſiſted that the bail 
never bound themſelves to pay the coſts of the appeal, 
but there ſhould have been new bail as on writs of error 
in the law courts. See Clark's Prax. Ad. 5th Edition, 
note to p. 16. 


1798. February. A monition havingiſſued conformable = 


to the ſtipulation, Dr. Browne moved the Court to 
ſet aſide all the proceedings againſt the bail, as the 
monition (though now conformable to the ſtipulation) 
was not agreeable to or founded upon any ſentence or 
cauſe exiſting in the Court, nor were the bail bound for 


the veſſel againſt which a decree had been pronounced 
| | | in 
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in 2 cauſe entitled Joſeph Briggs againſt the Perſever= 
ance of Appledore, George Tetherly Maſter, nor ever en- 
tered into any recognizance for the production of any 
ſuch Veſſel. The Motion was refuſed, and leave given 
to the Promovent to apply for permiſſion to amend. 


The Promovent accordingly on a ſubſequent day mov- 
ed for leave to amend the bail bond by altering the word 
Swanſea to Appledore and John to George ; which we 
oppoſed on the ground, that it would be a moſt arbi- 
trary, unlimited, and unprecedented exertion of autho- 
rity to make a man bail for a ſhip or a perſon whom he 
never proffered to be bail for. 'That if any amendment 
were to have been made, it ſhould have been when we 
applied in the beginning of the cauſe, in which caſe we 
ſhould have had the benefit of George Tetherly's evi- 
dence ; but to ſay that he ſhall be conſidered as the Maſter 
while the cauſe continued, ſo as to deprive us of his evi- 
dence, and that the ſtipulation ſhould now be altered in 
order to get at the bail, would be a double injuſtice. 
That, however our defence might be inter apices Furis, 
it was one that Courts of Common Law had never pre- 
ſumed to diſpiſe or to decide againſt. See 3 Lev. 235. 
—Mod. Ca. 309.—1 Salk. 102.—Moore 694. 407.— 
1 Mod. 5.—2 Jon. 188.—Cro. Eliz. 223 and 458. and 
the ſayings of Lord Kenyon in Owen v. Nail. 6 Term 
Reports, p. 705. where he ſays, “ although we hear 
* objections of this kind with ſome prejudice, yet we 
* muſt take care, in our earneſt deſire to do juſtice, not 
„to tranſgreſs the limits of the Law. 


The Court gave leave to amend the ſtipulation, but 
n appeal has been brought. 
| 5 Boulger 
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| | 5 bere e 
i Boulger and others v. Ship Anne. 3 ceedin; 
4 | mich, 
| The Promovents mariners ſtated that the ſaid ſhip J neceſſa 
| | 6f whoſe crew they had been, was wrecked on the 5th + 
l; | of October, 1795, on the coaſt of Norway; that Scal. 
| lan the Captain had received a large ſum of money 1 
|; the produce of the ſale of the wreck, and that Sea- 3 In t. 
. men's wages were the firſt money that ought to be paid ; ed Lal 
| | thereout. Seallan applied to the Court of King's Bench 3 by an / 
{ for a prohibition, after ſentence had paſſed againſt him 3 inſiſting 
| in the Admiralty, on four grounds, 1ſt, that it was a 3 tion or 
contract made on land; 2dl, though beyond ſeas, yet 3 in its f. 
for payment of money at home, and the contract to 
be completed at home; 3rdly, that at the time of iſſu- I ar 
ing the warrant, the ſaid Scallan was not Maſter of any power 
ſhip ; 4thly, that the contract was ſpecial and alſo un- diſtin 
der ſeal, CES: an offic 
| | afſaulte' 
The three firſt points had no weight, the laſt, if it 2uthori; 
had appeared pon the face of the proceedings, would, as judge 
it ſeemed, in the opinion of the Court on the authority of to ſuppe 
Howe v. Napier, 4 Burr. 1944 *. have been ſufficient to therefor 
obtain prohibition, but after ſentence, nothing will avail the cou 
which doth not appear on the proceedings. 'The party 
| Tt is 
With great ſubmiſſion however the caſe of Howe, v. Napier as cauſe it 
far as relates to contraQts vuger ſeal ouſting the ine! is con- principle 
tradictory to Lord Holt in his Reports p. 50. and is contradicted by in its pr 
Menetone and Gibbons, 3 Term Reports, but in truth the caſe of Howe 
v. Napier went on the conjoint circumſtance of its being under ſeal, aud of Rec 
Voz.. 
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here even acknowledged it was à matter - dehors the pro- 
ceedings, by ſupporting his ſuggeſtion by an affidavit, 
which, if it appeared upon them, would not have been 
neceſſary. Prohibition refuſed, 


Lalor in Prohibition, K. B. 


In the laſt caſe, the Court of Admiralty had attach- 


ed Lalor for reſcuing Scallan, who had been arreſted 


by an Admiralty warrant. Lalor applied for a prohibition 
inſiſting that the Court of Admiralty has not juriſdic- 
tion or power to attach for contempts, unleſs committed 
in its ſight and view. His council cited Vaughan, p. 1. 


I argued that no court can ſupport itſelf without a 
power of puniſhing contempts, and that it was an abſurd 
diſtinction to ſay the Court could attach for aſſaulting 
an officer of the Court in its preſence, but not if he was 
aſſaulted a yard from the door. To look therefore for 
authorities ſeemed ſuperfluous, for to uſe the words of 
judge Blackſtone, laws without a competent authority 
to ſupport their juriſdiction would be vain and nugatory ; 
therefore the proceſs of attachment muſt be as ancient as 
the courts themſelves, 4 Black, Comm. P. 285. ch. 20. 


It is objected it cannot attach in the preſent caſe, be- 
cauſe it is not a Court of Record. That cannot be the 
principle, for ſo neither could it attach for contempts 
in its preſence. The Court of Chancery is not a Court 
of Record, yet attachments were borrowed from it; 
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until ſequeſtrations were invented its whole proceſs was 


in nature of proceſs of contempt. 


It is ſaid a Juſtice of Peace cannot fine but for con- 
tempts in his preſence. To compare that office with this 
high Court of ancient juriſdiction is not a fair analogy, 
But what can the Juſtice do ?—He can immediately upon 
information given to him of a reſcue, iſſue his warrant 
and have the man taken up. The Eccleſiaſtical Court can 
excommunicate, but this Court would be helpleſs; for 
ſurely it will not be ſaid, that this high Court is every 
moment to apply for aid to a Juſtice of Peace or a 


Court of Law, or elſe to deſert its officer, and leave 


him if abuſed merely to his action. 


I admit the caſe in Vaughan, p. 1. ſays, this Court 
may attach for contempts in its preſence, and theſe words 
have been, perhaps careleſsly, copied by Judge Black- 
ſtone in his Commentaries ; but there are no excliſtv- 
words ſuperadded.—It is no where faid directiy that the 
Court ſhall not attach for contempts committed at a diſ- 
tance, and I think 12 Mod. 246. and 1 Lord Raymond 
446. Rigden v. Hedges, ſhew that it can. 


I take the true and only diſtinction to be, that if the M 
contempt be committed in the face of the Court the 
offender may be inſtantly puniſhed without further exa- 3 
mination, but in matters that ariſe at a diftance there 3 
mult be a rule to ſhew cauſe “; and Sir W. Blackſtone * 


* The Engliſh Court of Admiralty I am informed makes an abſolute 


rule at once, ſo that the party muſt appear in cuſtody. Clarke's | : 


Praxis Adm. agrees with this. 
admits 
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:dmits this is the diſtinction in the law courts, 4 Black. 
ch. 20. P- 285. | 


Although it be not a Court of Record, it may by cuſ- 
tom of the Court amerce the Defendant at its diſcre- 
tion, 13 Rep. p. 53- and this is a warrant not properly 
an attachment. As to arreſting the perſon here. See 
i Roll. Ab. 53. Godbolt 193. 3 Black. ch. 7. p. 109. 


Other eaſes cited were, 1 Lev. 253. 1 Salk. 136. 
i Term Rep. 5 55. 3 Black. Comm. 113. 2 Sellon's 
practice.—Horan v. Blacquiere. Palmer 422. Noy 77 
and 27. Watkin's caſe, Latch 114. 


The Court of King's Bench granted the prohibition, 
but without ſpecially aſſigning their reaſons *. _ 


_ Harriſon v. the George. 


The Promovent ſtated by his libel that on the 2oth of 
September 1796, he had been engaged by Joſeph Toole 
the Maſter of the George, to go as Mate of ſaid Veſ- 
{cl a voyage from Liverpool to Oporto, and from thence 
o Dublin, at the monthly wages of 51. 2s. Ah. 


That on the 22d, the Veſſel ſailed, and on the 2gth, 
nne days after his hiring or engaging as aforeſaid, ſhe 
was captured by the Vengeur a French Privateer, 

* The Court of King's Bench in Ireland never was ſo ably filled 


35 at preſent, but I am told, from good authority, that the determina- 
tion in this inſtance was not aſſented to in England. 
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That the ſaid Joſeph Toole, in order to regain the faid 
Veſſel for the Owners thereof, propoſed a ranſom of 
300 guineas to the Maſter of ſaid Privateer the Ven- 
geur, and did accordingly ranſom the ſaid Brig the 
George for the ſaid ſum of 300 guineas; and in purſu- 


ance of faid agreement a ranſom bill was executed and 


Promovent was delivered up by ſaid Joſeph Toole to the 
ſaid Maſter of the ſaid Privateer as an hoſtage until ſaid 


ranſom money or 300 guineas fhould be paid, the Cap- 


tain of the ſaid Privateer refuſing to deliver up ſaid Veſ- 
ſel without ſuch hoſtage, and promovent in conſequence 
thereof was carried into Dunkirk in France where he 
now remains in cloſe confinement,” and the faid Brig the 
George was then ſuffered to proſecute her voyage. 


That at the time Promovent was delivered tip an 
hoſtage as aforeſaid, the ſaid Joſeph Toole then and 
there promiſed to pay Promovent, during ſuch time as 
Petitioner ſhould be in confinement for faid ranſom mo- 
ney and until Promovent ſhould arrive at Dublin where 


faid Veſſel was bound, 1ol. 48. gd. per month. 


That the ſaid Brig the George, her tackle apparel and 
furniture at the time of the ſaid taking was worth the 
ſum of 2400]. ſterling. | 


That from ſaid 2oth day of September the time Pro- 
movent was hired to the 29th, being nine days, at the 
rate of 51. 28. 4hd. Promovent earned a ſum of 11. 10s. 
od. and from the ſaid 29th, the time Promovent was 
delivered as an hoſtage to the 1ſt day of March, inſtant, 
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during which time Promovent has remained a priſoner 
for the ſaid ranſom money, is a period of 5 months, 
which at the rate of 1ol. 4s. gd. per month as agreed 
on by the ſaid Joſeph 'Toole to be paid to Promovent 
as aforeſaid, makes a ſum of 511. 3s. 9d. which toge- 
ther with ſaid fum of 11. 108. gd. makes a ſum of 
521. 148. 6d. Iriſh, out of which Promovent by himſelf 
and his wife received a ſum of 111. 18s. 10hd. Iriſh, 
which leaves a balance due to Promovent on the faid 
iſt day of March, amounting to 4ol. 158. 7hd. 


That ſaid Brig the George performed her ſaid voyage 
to Oporto and arrived ſafe in the port of Dublin, has 
diſcharged the cargo ſhe had taken in at Oporto afore- 
ſaid and has been in the harbour of Dublin theſe three 
months paſt, and Promovent has not as yet been ranſomed 
or his ſaid balance of wages paid him. Notwithſtanding 
Promovent by ſeveral letters written by him to Mary 
Harriſon Promovent's wife, which are now ready to be 
produced, and by a regular power of Attorney executed 


by him has authorized and impowered his ſaid wife to 


receive ſaid wages and give receipts for the ſame. 


That Promovent is now reduced to the greateſt dif- 
treſs and poverty, and in want of the common neceſ- 


faries of life, and his health is much impaired by his 


confinement and the ſeverity of the treztment he has 
received thereby. 


That faid Brig or Veſſel has been duly arreſted, and 
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is now in the cuſtody of the Marſhal of this honoura- 
ble Court, and ſo ended His libel. | 


For the Impugnant, I inſiſted that if this ſuit was for 


wages, it could not lie, fince the Promovent admitted he 


was paid conſiderably more than the wages earned by 


Him, from the time of his agreement in Liverpool to the 


day of the capture ; and as to any ſubſequent time, he 
could not be entitled to any wages, fince they were for- 


feited by the capture, even though the ſhip be ranſomed | : 


afterwards, 2 Lord Raymond, 1212. Wiggins v. Ingle- 
ton; ſo if the ſhip periſhes by tempeſt or fire, for other- 
wiſe the mariners would not uſe their beſt endeavours to 
fave the ſhip. Molloy, Lib. 2. chap. 3. ſect. 10. 2 
Siderfin, 179. | 


If a ſhip periſhes at ſea they loſe their wages, and 
the owners their freight; if ſhe comes to her firſt deli- 


vering port, they have wages till then, if loſt afterwards | 


they loſe their ſubſequent wages, ; 


It is ſaid, ſays Judge Buller, in Yates and Hall, 1 Term 
Rep. 79, that if the ſhip be ranſomed, and proceed on 
her voyage, the ſailors will be entitled to their wages. 
No authority, ſaith he, has been cited to ſupport that 
poſition, and the general rule of law is, that if the ſhip 


be captured, the wages are loſt. The ranſom (conti- 


nues that learned Judge) is a new purchaſe of the ſhip, 
and it will require great conſideration before it is deter- 
mined, that after a ranſom the owners ſhall be liable to 
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pay wages even for the time which elapſed before the 


capture. 


Since then this ſuit could not be ſaid to be for wages, it 
muſt be founded on the Captains contract with Promovent. 
This I argued 1ſt. was a mere perſonal contract, not 
pretending to bind the ſhip. 2ly If it did affect to bind 
the ſhip, it was ſo far void, becauſe that ſo it would much 
exceed the Captains powers. 3ly. That at all events it 
was void under the Iriſh Act 21 and 22, Geo. III. cap. 
54. ſect. 2. made in imitation of a ſimilar one in Eng- 
land, againſt ranſoming captured ſhips. _ 


1ſt. The contract doth not mention the ſhip, it is not 
bound then by any expreſs words, the words of the libel 
are Foſeph Toole promiſed to pay Promovent. It is ſtated 
therefore by the party himſelf, that it was only his per- 
ſenal promiſe—not a word of the ſhip, or of the owners, 
by what violent implication then is it "Oo made to ex- 
tend to the ſhip. 


2ly. Suppoſe it be conſtrued to extend to the ſhip, the 
Maſter or Captain had no ſuch power. The principle 
upon which the law holds the owner liable for the con- 
tract of the Maſter, is, that the Maſter is conſidered 
merely as a ſervant to the owner. Molloy, 228. Rich 
Coe, Cowpers Rep. 636, now could a ſervant bind 
a Maſter to do that which is impoſſible or illegal, as is 
here the ranſom ; or diſadvantageous, as to pay ſo much 
a month, for an indefinite time, until an act be done, 
which aCt is forbidden by the Law, But ſuppoſe that the 
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Promovent could ſue the owners in a Court of Law, on 
the Captains contract; how doth that entitle him to 
come upon their ſhip in this Court. The Maſter can- 
not hypothecate the ſhip whenever he chuſes arbitrarily. 
It muſt be for the neceſſities of the ſhip while at ſea, 
or in a foreign port; if he borrow money for the uſe of 
the ſhip before the voyage commenced, it doth not give 
the Admiralty Juriſdiction.——Menetone v. Gibbons, 3 
Term Rep. 267, if the Maſter borrows money to repair 
the ſhip, when there is no occaſion, he alone is perſonal- 
ly debtor. Molloy, 3153 every contract even for the 
benefit of the owners doth not bind the ſhips, but ſurely 
a contract to pay 120]. a year, probably during Promo- 
vents life, where a ſhip was actually enſured, may be 
to them a moſt deſtructive bargain; but above all there is 
expreſs authority, that the Maſter cannot make the ſhip 
ſecurity for any perſons redemption but his own,—Mol- 
loy, book 2. chap. 6. ſect. 13, and ſo it was by the 
Rhodian Laws. See beſides the caſes already cited, 3 
Burr. 1844. Douglaſs 539, Abernethy v. Langale, 1 
Ventris 147, 12 Mod. 442, Weſt and Welt. 


3dly. I come now to the Iriſh Act 21 and 22 G. III. cap. 
54. ſect. 2. all contracts and agreements entered into, and 


bills, notes, and other ſecurities given by any Maſter of ] ; 


a captured ſhip or veſſel, or other on board or belonging, 
for ranſom thereof, or of any merchandizes, or goods on 


board, ſhall be abſolutely void and of no eſſect; how 9 { 


can this be evaded but by ſaying that this was not a con- 


tract for the ranſom—not made with the captor—but . | 
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made with a third perſon ;z in conſtruing Acts of Parlia- 
ment we are not to quibble—plain rules of conſtruction; 
look into the reaſon of the act. Every Statute ought to 
be expounded, not according to the letter, but accord- 
ingto the intent, 2 Rol. 318. Pl. Com. 350—363.—If 
the enacting words can take in the miſchief, they ſhall 
be conſtrued for that purpoſe, though the preamble does 
not warrant it. Baſſet and Baſſet, 3 Atk. 203. So the 
ground and cauſe of making a Statute explain the intent. 
Pl. Com. 173, 204. | | 


The word for may mean—Becauſe Hooker. With 
reſpet or regard to—Stillingfleet.—For the ſake of —Cow- 
ey. In ſearch of Tillotſon.— In hope of —for the ſake of 
—Shakeſpere.—1n regard of — Addiſon. —On account of — 
Aſhe's Dictionary. 


The Promovent's council oppoſed to this reaſoning 
many and ingenious arguments, to which I could not do 
juſtice without poſſeſſion of their notes, particularly that 
this was not a contract for ranſom but collateral thereto, 
and not within the Act of Parliament; to which it was 
replied that then by this kind of ſubterfuge, it was eaſy 
to ſee how without any actual agreement between the 
Captain and the Enemy, the act might be eluded. 


The Court decreed for Promovent, and gave the 
wages up to the day of the decree, ſo that the ſum 
decreed exceeded that mentioned and prayed in the li- 


bel, which the Impugnants council conceiving to be er- 


roneous, for that and the other reaſons above mentioned 
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appealed, but the ſentence was affirmed in the Dele. 


gates. 


The Promovent then proceeded againſt the bail, not 


merely for the ſum for which they had engaged by their 


ſtipulation, but for a much larger ſum, viz. the whole 


ſum decreed, and the bail having come in to ſhew cauſe 


why they ſhould not pay a larger ſum than that men- 
tioned in the ſtipulation, the motion was refuſed, upon 
which they appealed, which appeal is ſtill depending. 


Commiſſion of Adjuncts. 


* 


In Pentland v. Mallie, the Court of Delegates had 


deen equally divided. Application was made to the 


Court of Chancery for a Commiſſion of Adjunts. The 
application being novel in this country, the Court de- 
fired it to be argued, which was done with great learn- 
ing, and I am ſorry that want of room forbids me to 
inſert the arguments. The Court was ſoon ſatisfied 
that there could be no doubt of the propriety of the 
application (which applies equally to the Court of Ad- 
miralty) but the parties compromiſed, 


Commiſſion of Review. | 
Opinion given by a great Engliſh Advocate. 


His Majeſty has a power of granting a Commiſſion 
of Review after the ſentence of the Delegates if he is 
adviſed ſo to do, but ſuch a grant is mere matter of dil- 


cretion, and by no means ex Debito Fuftitie ; ſuch grants 
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have been rare at all times, and of latter years have been 
diſcountenanced to a degree that may be conſidered as 
amounting to a total extinction of the practice. The laſt 
caſe when it was applied for was in the caſe of Hoogſkar- 
pel a prize cauſe. The hiſtory and nature of the preroga- 
tire of granting Commiſſions of Review was fully enquir- 
ed into on that occaſion, and the Court (in which Lord 
Camden preſided), held that ſuch a power was exerciſed 
by the ſovereigns of countries in which the Civil Law and 
Canon Law were permitted to govern the tribunals either 
in whole or in part, ſuch a power having taken its riſe 
in the more corrupt ages of thoſe ſyſtems of juriſpru- 
dence. That this power having been anciently exerciſed 


in the Eccleſiaſtical tribunals of England by the Pope, 


deyolved of courſe to the Crown, by virtue of the ſta- 
tutes which transfered the ſupremacy at the time of 
the reformation, at leaſt that it had been ſo held upon 
an adjudged caſe where it was brought in queſtion, 
though as Lord Camden obſerved upon very unſatisfac- 
tory grounds, that would hardly have led to ſuch a 
judgment in later times againſt the poſitive language 
of ſtatutes which declare the ſentence of the Delegates 
to be final; that it was a prerogative not to be coun- 
tenaneed, being the growth of dark and deſpotic times 
and tending to introduce matter of favour into the regu- 
ar adminiſtration of juſtice; Lord Camden added that 
he thought it likely that would be the laſt application 
that ever would be made for a Commiſſion of Review, 
at leaſt he would venture to ſay that ſuch an application 
would never be ſucceſsful. 
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ADVICE TO STUDENTS OF CIVIL AND 
ECCLESIASTICAL LAW. 


Read firſt the 5th chapter of the third volume of 
Blackſtone's Commentaries to get a general view of the 
Eccleſiaſtical Courts, and then the Preface to Burn's 
Eccleſiaſtical Law, to ſhew more particularly by what 
Law they are governed. 


I ſhould then recommend a peruſal of Juſtinian's In- 
ſtitutes, along with Heineccius' Comment thereon, at- 
tending chiefly to the parts more uſeful, to wit, thoſe on 
Marriages and wills. This will teach enough of the 
theory of the Civil Law for common purpoſes, and then 
to obtain a knowledge of the practice, Oughton's Or- 
do Judiciorum, and Cockburne's Engliſh Abridgment of 
it, under the name of the Clerks Aſſiſtant, muſt be re- 
ſorted to; and the Student ſhould not be without Gail or 
Maranta. 


I ſhould then recommend a diligent peruſal of Burne 
and Bolinbroke's Eccleſiaſtical Laws; which, with an 
accurate acquaintance with the Canons and the Acts of 
Parliament in this Kingdom, relative to tithes, buildings, 
dilapidations and glebes, will afford ſufficient knowledge 
for common purpoſes. 


I think I may without vanity add, that this elementary 
treatiſe of mine will in its firſt Volume- be uſeful as to 


theory, and in its ſecond as to practice. 
But 
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But beſides theſe modern ſtudies, to the Eccleſiaſtical 
reader who recollects, that the Empire was Chriſtian 
long before the days of Juſtinian, it will occur that 
there muſt be many proviſions in the Roman Civil 
Law worthy of his notice; to ſuch I would recom- 
mend, and it would not take up much time, the peruſal 
of the ſix firſt titles of the Code and then of the ſecond 
collation, “ De non alienandis aut permutandis Eccle- 
« fiaſticis rebus immobilibus, aut in ſpecialem hypothe- 
cam dandis—and the fifth de Eceleſiaſticarum rerum 
« jmmobilium alienatione & fſolutione,”—in which he 
will find prohibitions of alienations ſimilar to thoſe ex- 
iſting formerly among us, with an exception of aliena- 
tions to the crown.—And of the 2d collation, Nov. 9 
« ut Eccleſia Romana centum annorum gaudeat przſcrip- 
tione, where it appears that though the old maxim of Nul- 
lum tempus occurrit cclęſiæ was not obſerved, yet the 
church was diſtinguiſhed by that privilege, during one hun- 
dred years. He ſhould then read the very curious Novellz 
131—132 and 133; the firſt of which treats of the ranks 
and privileges of the prieſthood, orders the decrees of 
the four firſt councils of Nice, Conſtantinople, Epheſus 
and Chalcedon to be received with the ſame authority 
as the holy Scriptures, declares the Pope to be primum 


Sacerdotum, the Archbiſhop of Conſtantinople to be next 


to the holy Apoſtolical See of ſenior Rome and ſo in 
| order, 


= Ny . ome WR TY A im , IDE, > oa IOIES 
— 
OR — 0 — - 


—_— 


A * „ v a 
IB ö 8 GE 


„ 


E rrK ee CEE EEE EE ER A OC ETC — oa — —— 
— — - * — — . — v " * . „ = T4 
: - y * ha, „ — : _ 
* —— — ” ä * — — — e — 
— . 2 2 ww BR — — * — | —— —— — — — — — — on b 2 


PAIR BE 


222 . ] —-cę 


* 
r BN 


| 
| 


— aw ana A" 


Tc 


—— 


e 4 "x ry gs 
EEE ———— 


— 
— 


— 


— * IS — 


* 
75 bad, —— 
w— a 


r * 
CCC aro Ret TAS; 25; 


54 APPENDIX; 


order, —gives directions as to the building of churches, 
and takes away the power of teſtation from Biſhops as 
to all property acquired after their conſecration, making 
it merge in the boſom of the church, The ſecond is 
de interdicendis Collegiis hereticorum. The third ſhews, 
odo. oporteat monachos vivere. I next recommend the 


peruſal of the 137th Novell de ordinatione Epiſcoporum et 


Clericorum, nor will it be unamuſing to him to read the 
conſtitution of Leo de Ecclefrafticorum alea ludentium pæna, 
and that of Alexis Commenus dedoforibus*, nor uninſtrue- 
tive to ſee the progreſs of the Papal Power in the conſtitu- 
tion of Conſtantine Cobalt de intercgſſione et reliquiis ſanc- 
torum, and that of Michæl Palæologus, de primatu & 
appellatione Papæ Rome. If to theſe he will have the 
patience to add the titles on Teſtaments and marriages 
in the Civil and Canon Law, which are not very many, 
his information will not be contemptible. I have, (but 
whether ever before printed I know not), ſuperadded ano- 
ther advice for a longer courſe, written by Dr. Stanhope 
many years ago, which I ſhould recommend in preference 
to mine, to thoſe who are willing to labour. I have only 
chalked out more ſuited to the men a modern 


ti mes, 


Dr. Stanhope's Directions for the ſtudy of the Civil 
Law. 


To him that would fit himſelf in his ſtudies for prac- 


tice in the Eccleſiaſtical Courts I would give, fays he, 


theſe directions following: 


* Whether an Academical degree of L. L. P. makes a man fully 
Doctor utriuſque Juris, is a mighty queſtion with Voet. T, 
| I, 10 
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1. To read diligently Juſtinian's inſtitutes, with the 
ſcholia of Mynſinger et Theophilus' ſhort paraphraſe 
thereon—next to read the title de Regulis Juris, with 
the Commentaries of Decius et Bronchorſt thereon, 


2. To have the whole body of the Civil Law, and 
during the continuance of the ftudies aforeſaid, (as alſo 
upon all other occaſions) to turn to, and obſerve well 
the texts alledged and referred to by thoſe writers, eſpe- 
cially to be converſant in the 6 firſt Titles of the firſt 
book of Juſtinian's Code, and ſuch other 'Titles thereon 
as relate to Church matters, to Teſtamentary and Matri- 
monial Cauſes ; there will be better information of theſe 
by inſpeCting the Titles themſelves. 'The body of Law 
which I would have to be preſent is that which is pub- 
liſhed with Gothofred's notes. The Novel Conſtitutions 
of Juſtinian may be read over with greater care and 
exactneſs, Gothofred's notes thereon being alſo taken 
along therewith. 


3. The body of the Canon Law muſt alſo be had, the 
reading of which intirely is laborious, and (I think) need- 
leſs, the benefit expected from thence may (I ſuppoſe) be 
obtained theſe two ways: 1ſt. by reading de Appellationi- 
bus, de Exceptionibus, de Preſumtionibus, de Probati- 
onibus, de Teſtibus and by reading ſuch Titles therein 
as refer to Beneficiary Cauſes, and to Matrimonial and 


Sponſalitial Cauſes, concerning the latter of which (If 


| miſtake not) the Canoniſts may be moſt ſafely follow- 
ech, as that which is leaſt obnoxious to exceptions from 
Common 
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Common Lawyers. The other benefit expected from read- 
ing the body of the Canon Law, is in reading the Inſti- 
tutiones Juris Canonici, and the Title de regulis juris 
canonici, with the Commentators thereon. 


4. While a man is converſant in theſe he may occaſi- 
onally apply himſelf to the reading of ſome practice au- 
thors, as Rebuffi Praxis, Marantæ Praxis, Tholoſani Syn- 
tagma Juris Civilis and Canonici, Abbas Panormita- 
nus, Auguſts Barboſa de poteſtate et officio Epiſcopi: 
here it's requiſite to have, (and make conſtant recourſe 
to) Britonius de verborum fignificatione, Budzus's 
Lexicon, Oldendorpius, or which contains all, Calvini 
Lexicon Juridicum. 


. 19 accommoda / theſe ſtudies to the practice of 
our Eccleſiaſtical Courts, the ſtudent muſt ſeek to fur- 
niſh himſelf with, and be converſant in 4 ſorts of books. 


1. He muſt have ſuch as contain the Laws and Con- 
ſtitutions of the Church of England, viz. Linwood's 
Collection of Provincial Conſtitutions, and his Gloſs 
thereon; the Conſtitutions of Otho and Othobon, and 


Johannes de Atho his Gloſs; the book called Reformatio 


Legum Eccleſiaſticarum, (though it have no force of Law 
with us) yet is worth the reading, as containing much 
both of matter and practice conſonant to what is ſet down 
in other books of more approved authority » alſo here 
may be conſulted Sir Henry Spelman's Councils and Es- 


pecially, the knowledge is to be obtained of the .feveral 
| Canons 
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Canons Conſtitutions, orders &c. of the Church of Eng- 
land, all compiled together, and publiſhed by Anthony 
Sparrow, and the Canons of the Church of Ireland. 


2. Becauſe ſome competent knowledge of the Canon 
ind Statute Law of theſe Nations is very requiſite, there 
muſt be read ſuch authors as write of Eccleſiaſtical mat. 
ters, with reference to the Municipal Laws of theſe 
Kingdoms : Zouch has done. well herein, though very 


briefly in his tract De Jure Eccleſiaſtico, and Dr. Cozen in 


his tables; and in the particular matter of Wills and Teſ- 
ments, Swinburn's Treatiſe thereon is of particular uſe, 
to which likewiſe may be added Wentworth's Office of 
Executors, and Meriton's Touchſtone of Wills and Tef- 
taments; ſee alſo the ſame Meriton on the Office of 


church Wardens, and Dr. Duck de Authoritate Juris 


Civilis in Anglia et Hibernia; conſult alſo ſuch authors 
35 have written on the Statute called Circumſpecte Aga- 
tis in the time of King Edward I. and the Statute called 
Articuli Cleri in the time of King Edward II. and the 
Statute of Marriages in the time of King Henry VIII. 
and the Statute of Nonreſidence and Pluralities, and the 
Statute of proving Wills and granting Adminiſtrations, 
and the Statute concerning 'Tythes in the ſame King's 
Reign, and the Statute concerning Tythes in the Reign 
of King Edward VI. the Statutes of the 1ſt of Eliza- 
beth, cap. 2. and the Statute de Excommunicato Capien- 
do in the gth*of the ſaid Queen, and eſpecially what Sir 
Edward Coke hath written on any of theſe; ſee the 
lame Sir Edward Coke in his 5th report de Jure Regis 

Vor. II. h Eccleſiaſtico; 
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Eccleſiaſtico ; alſo his Juriſdiction of Courts in the chap; 
of Eccleſiaſtical Courts. Much fine learning and know. 


ledge may be had of this kind, from the reports of Com-. 


mon Lawyers, chiefly from Coke's and Crook's Reports, 


the Abridgement of both which will well inform herein, 


the originals may be inſpected, eſpecially thoſe two, viz, 
De Commendam et Premunire ; under this head may be 
comprehended Hugh's book called the Parſon's Law, 
Cowells Inſtitutes and Cowell's Interpreter, and Spell- 


man's — 


3. 1 have been raiſed concerning the | 
deus e of the Eccleſiaſtical Courts, both as concerning 


E let 
. 


the matters to be proceeded upon therein, and the man- k 


ner of proceeding ; : theſe have been excellently and learn» © 5 


edly debated by Dr. Coſen, in his Apology de cauſis Ec- J 


cleſiaſticis, and Sir Thomas Ridley in his view of the * 


Civil and Eccleſiaſtical Law, in both which books much | 
learning 1s contained, and much knowledge in the Ee- 
cleſiaſtical Laws of his Majeſties kingdoms may de 
had from thence; ſee alſo Biſhop Saunderſon's book, in- 


titled Epiſcopacy not prejudicial to Monarchy. . 


writers concerning Tythes may be conſulted, as Selden, 
Spelman, Montague, &c. and concerning Matrimonial 
Contracts, and other things incident thereunto; Biſhop 


| Hall, and Biſhop Taylor on Caſes of Conſcience 17 


be read. 


* 


4. As to the practice parts, beſides thoſe other before ; 


mentioned, theſe may be read, Zouch de Judiciis Eecle- 


ſiaſticis, and Clerk's J raxis; the latter is the approved 


model 
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model of praCtice in all our Eccleſiaſtical Courts, and 
deſerves to be well read and digeſted. 


As this work is addreſſed to Students of Common 
Law as well as Civil, it may not be totally irrelative 
here to ſubjoin ſome directions in the ſtudy of the for- 
mer Law alſo, uſually though I know not upon what 
ground aſcribed to certain eminent perſons. I do it in 
ſome manner to ſave trouble, being very often applied 
to for ſuch advice, 


Plan of ſtudy preparatory.—Aſcribed to Lord Mans- 
field *. 


Wood's Inſtitutes, Blackſtone's Commentaries, after 
which attend the Courts, reading at the ſame time care- 
fully Bacon's Abridgement title Actions, alſo titles Plea, 


Pleaders; Com. Dig. title Pleader. Burr. Rep. Lord 


Raym. Rep. — P. Wm's. Rep. Fitz's. Nat. Brevium. 
Salk. Rep.—Plowden's Comm.—Cake's Rep. refering 
to the Inſtitutes as there quoted; for other titles of 
which the Student wiſhes to have a deeper knowledge 
Bacon's Abr. 1s to be uſed as a book of reference, read- 
ing the references carefully. For the Crown Law read 
Hales' Pleas of the Crown, and Hawkins' and Gilbert's 
Law of Evidence, with Foſter, and Keyling. 


* It is impoſſible that this ſhort curſory plan ſhould have c come from 


that Treat man. 


h 2 Lord 
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Lord Camden's ſuppoſed Plan of ſtudy for the Bar, 


Black's. Com. —Bacon's Elements, that part called 
the uſe of the Law—attend the Courts, reading at the 
ſame time Litt's. Tenures ; Finch on Law ;—Hale's 
Hiſt. of Com. Law :—Littleton again with Wright and 
Gilbert's Tenures ;—Wood's Inſtitutes - Coke's Inſti- 
tutes and Reports Plowden's, Hobart's and Vaughan's 
Report's; — Lambert de Priſcis Anglorum Legibus; 
Glanville; - Fleta - Briton —Bracton— Mirror Doctor 
and Student; — Fitzherbert's Natura Brevium. 


courſe of Study aſcribed to Mr. Dunning. 


Blackſtone's Commentaries, Coke Littleton, eſpecially E 
all fee ſimple, and fee tail; with Tenant in tail read ſta- 


tute Weſtm. II. c. 1., and the caſe of Cooke and Beale 


in Lord Raymond, Salkeld, and P. Wm's. : with Te- 
nant by curteſy read Paine's caſe, (8. Co. 87.)—with | 
Dower read Vernon's caſe (9 Co. 1.) with vafte read : 
Coke's notes on the ſtatute of Marlbridge, ch. 24. and . 
read the laſt chapter on Rents : the greater part of the 2 
3rd Book is neceſſary, particularly the laſt chapter on 
eſtates on condition, and learn the exact difference be- . 


tween condition and limitation. 


The two firſt leaves of Tenant for years ſhould be 


read carefully; after this read particular heads making 
Blackſtone your order, read Bacon's Abridgement and 
a | Equity | 
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Equity abridged with the material references which are 
moſtly to Raymond, Peere Williams, and Salkeld when 
any modern Book refers you to an old Reporter read it, 
and then only ; read Pigott on Recoveries, Burrow's Re- 
ports, Cruiſe, and Fearne. 


Plan of Education for the Bar—ſaid to have been com- 
municated to a young friend, by a great Judge till 
living. 


A good ſcholaſtic education founded upon Grammar; 
and ſo much verſification as will gain a taſte for the 
beſt Greek and Latin Poets, and direct the pronunciati- 
on of thoſe languages, eſpecially of the latter, which 
will frequently be wanted. 


A reſidence at the Univerſity for two years— the 1ſt. 
and 2nd. years ſo much of Euclid, Rutherford, and 
Locke, muſt be attended to, as may be neceſſary for 2 
general ſketch of the Mathematics, Natural Philoſophy 
and the Rules of Thinking, with the leſs laborious and 
more agreeable improvement in the beſt Claſſical Au- 
thors; not forgeting the Engliſh writers. 


In the 3rd, year a cloſe attention to.Chronology, Geo- 
graphy, and Hiſtory, both antient and modern, with 
Campbell's ſtate of Europe; the trade, intereſt, and poli- 
cy of neighbouring nations, | 


In the 4th. year—to learn French; to have a curſory 
View 
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view of Juſtinian's Code and Digeſt and of the Civil 
Law * in general, To take up the Roman Hiſtory from 
the time of Julius Cæſar—get a general Idea of both 
his expeditions into Gaul and Germany, and both in- 
vaſions of Britain, collecting his anecdotes and cuſtoms 


of the people. 


Then Tacitus de moribus Germanorum, and de vita 
Agricole—then Selden's Janus Anglorum ; then Wot- 
ton's Leges Wallicæ; then Wilkins's Leges Saxonicæ; 


then Norman Statutes in Ruffhead to the firſt of Rich- 


ard I. when our leges non ſcriptæ are ſajd to end, and 
Statute Law pleadable as ſuch begins. 


Almoſt all the great Volumes and frightful parts of 
the plan will require only a turning over to get a general 
knowledge of the times. | 


Before Juſtinian, ſhould be read Ferrier's Hiſtory of the 
Civil Law, and upon Wilkins, Hale's Hiſtory of the 
Common Law. 


When the ſtudent is thus arrived at the begining of 
our Statute Law, it will be ſoon enough for him to 
take up Blackſtone—who by his quotations will excite 
him to look into Bracton, Fitzherbert, Coke upon Lit- 
tleton, Brooke, the regular year books, old Reporters, 
Doctor and Student, Commentators, &. &c. 


Thus will the Student lay for himſelf ſuch a founda- 


* The very thing which this work propoſes 30 give. FR 
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tion of legal and conſtitutional knowledge, as will ena- 
ble him to follow his profeſſion with advantage, and ſe- 


cure to himſelf a proſpect of imitating the greateſt man, 
to the honour of himſelf, and the certain dignity of his 


family. 


Could the writer of this chooſe his Court and prac- 
tice, he conceives the moſt ancient and learned is the 
Court of Exchequer. 


Obſervations. 


Were I ſure, or had I even any ſtrong evidence to 
perſuade me that the ſeveral modes of advice given above 
really proceeded from the great men, to whom they are 
aſcribed, (and there appears internal evidence to the 
contrary), I ſhould not preſume to add any compara- 
tively feeble obſervations of mine. Not being ſo oon- 
vinced, although I think them well worthy of note; I 
will venture to add a few. 


I have found in the courſe of experience, advice of 
this kind often too much tinctured by the accidental ha- 
bits or employments of men. The mode and courſe of 
ſtudy to which a gentleman had in his youth been ac- 
cuſtomed, the branch of buſineſs to which his inclina- 


tion or his ſucceſs had attracted his mind, even the par- 


ticular important cauſe in which he happened at the 
time to be employed, would give a colour to his coun- 


eil. Hence 

* I once, to my ſurpriſe, was told by a great Lawyer, above all 
:tangs to get a knowledge of accounts. It was explained, when I per- 
ccived he was on a reference, ſpringing out of a great Chancery ſuit, 
+. 2 moſt complicated and intricate account, obicured by an uncom- 
| mon 
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Hence I have heard various advice 5 ſuch as to begin 
with the peruſal of Coke upon Littleton, and Coke's Re. $ ; of cc 


ble 


| ports—or to commence with Craig, Daltymple; Wright, 3 till he 
[ | and an infinity of authors on tenures & feudal law—or E YF cyent 
| E to ſpend a great deal of time, while a ſtudent, in pet. openi 
| | ing a minute knowledge of the works of Cruiſe, Fearne, MJ ney's 
| &c. &c,—or to go into an Attorneys office —or to ſpend k prove 
half the period allotted to the attendance on Inns of 5 Y thoug 
| Court in a ſpecial pleader's office. To the firſt will oc- 5 : mult 
[ | cur the obvious objection, of the great difficulty, obſcu- 7 J tion, 
4 rity, and conſequent diſcouragement, of ſuch a path with- N plead 
| | out any guide, unleſs the Inns of Court would real- 1 in Co 
| ly furniſh ſuch according to their original intent , to \ = 

the ſecond, I anſwer that a deep knowledge of the Feu- 7 Of 

dal law is a good thing, and ſo would be a knowledge of - ; by be 

the Moſaic and of all the laws of civilized nations in b beſt; 

paſt ages, if the life of man were three hundred years, | _ cone 

but what Student has time for ſuch reſearch ? on the 4 ſtone 

next it may be obſerved that many a man in conſidera- 5 prime 

FE, | Will: 

mon mode of book-keeping. Any and every ſpecies of knowledye 1s this v 

certainly uſeful to a Lawyer; but he might as well as have recom- 

mended an intimate acquaintance with the conſtruction of a ſaw mill or fs 7 

a ſucking pump (as with Italian book-keeping) becauſe a man ſometimes could 1 

may have occaſton to croſs-examine as to them, Were I to recom- vantage 

mend any technical knowledge of this ſort above another, it would be though 

that of ſurveying ; the ignorance of which, in queſtions of part and life. It 

parcel, ſo often puzzles Court, Council and Jury. degrees 

* I have been told that there are at ſome of the Inns of Court leſs talk 

men reading wall lectures as they are ludicronſly called in the Engliſh feel the 

Univerſities, who are very capable of giving effective inſtruction. Much of Pruſ 

as ſtudents complain of want of aſliſtance, I ſcarce ever knew in any fellows 

place young men who would receive it, unleſs compelled by penalties. vo 
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ble buſineſs has found little for the abſtruſe knowledge 
of contingent remainders or ſpringing or ſhifting uſes, 
till he has been perhaps many years at the bar, but at all 
events that it is little probable that he will, at the firſt 
opening of his profeſſion - the rudiments of an Attor- 
ney's practice as education for the bar will never be ap- 
proved by men regularly educated “, — and as to the laſt, 
though the utility of the knowledge cannot be denied, it 
muſt be owned that if it be made a ſole object of atten- 
tion, a technical Student might come out of a ſpecial 
pleader's office, little acquainted with the firſt principles 
in Coke upon Littleton. 


Of All the plans of ſtudy above premiſed, that marked 
by being aſcribed however groundleſsly to Mr. Dunning 
beſt accords with my ideas. An affected and conceited 
contempt for the Commentaries of Sir William Black- 
ſtone is ſometimes faſhionable, and the phraſe of the 
primer of the law is a cant word, but what ſays Sir 
William Jones (as he is in a late publication relative to 
this very ſubject juſtly ſtiled, the all accompliſhed and 


* I never did meet a man who had not a regular education, who 
could reaſon accurately, or feel the force of reaſoning. The ad- 
vantages of a little mathematical learning, and ſtill more of logical, 
though perhaps not acknowledged at the time, are ſenſible through 
life. It ſeems ſurpriſing, that more ſtreſs is not laid on academical 
degrees, where they are chaſtely beſtowed. Want of method, and end- 
leſs talking characteriſe the irregularly bred. They neither reaſon nor 
feel the force of reaſoning. It reminds one of a ſaying of the King 
of Pruſſia as to the Ruſlians at the famous battle of Zorndorf; theſe 


fellows do not know when they are beat. 
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univerſally lamented 81 William Jones, 2 Lawyer, a 


man of ſcience, of taſte, of genius) they are, ſays he, 
the moſt correct and beautiful outlines that ever was ex- 
hibited of any human ſcience. Can there be any doubt 
then that this ought to be the initial book. If a ſtranger 
wiſhes to explore a country, what does he firſt want? 
Surely a general map or outline : and where can he find 
it, but in Sir William Blackſtone's work, now aided 


and improved by the excellent notes of Dr. Chriſtian. 


Having then read this work over once (or a ſecond 
time if it be neceſſary to implant it in his memory) and 
then ſubjoined the book which it ſuperceded, but the 
peruſal of which is ſtill uſeful, I mean Wood's Inſti- 


tutes, the Student has got a general view of that region 


which he wiſhes to know, inſtead of cufting it through 
the thick dark wood of Coke's Commentary upon 
Littleton, where a few breaks of light only would 
illuminate his puzzled viſion. I would adviſe him ſtill 
to keep his map in his hand, and take up Blackſtone 


once more, and conſider it as his text, though bearing 


no proportion in ſize or matter to the illuſtration upon 
it which he is now going to ſeek. With the ſecond 
volume when it begins to treat of feudal tenures, let 
him read the writers thereon, though in my opinion the 
three chapters of Blackſtone on the ſubject, the excellent 
Lectures of Dr. Sullivan and the firſt volume of Robert- 
ſon's Hiſtory of Charles the Fifth, will give him ſuffi- 


cient knowledge at firſt. When he comes to the chap- : 
ter on fee ſimple, let him for the firſt time take up 


Coke on Littleton and read the correſpondent parts, and 
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ſo on throughout the work: if he be at a loſs where 
to find them, the Index to Coke on Littleton will tell 
him; for inſtance, when he looks for Demurrers, Plead- 
ings, or Juries, he would not gueſs without conſulting 
that Index, that they were under the heads of Eſcuage, 


Confirmatien, and Rents, in that ſtrangely immethodi- 


cal work. Let him along with theſe chapters read every 
caſe referred to by Mr. Juſtice Blackſtone in the ſeveral 
reporters, and let him continue to do ſo throughout the 
four volumes, and with leaſes read Bacon on that head, and 
after cloſing the ſecond volume let him read Swinburne 
on Wills. When he comes in the third volume to the 
head of actions, let him with each action read the notes 
of Mr. Juſtice Buller thereon, and all the caſes referred 
to in that learned book, and alſo Boote's Hiſtory of a 
Suit at Law, and with Courts the fourth Inſtitute. 


When he has arrived in this flow manner of proceed» 
ing to the chapter on pleading, let him turn to Comyn's 
Digeſt on that head, and read the caſes referred to, and 
when he comes to the laſt chapter of the 3rd. volume, 
viz, on Courts of Equity, let him lay aſide the book until 
he has peruſed Fonblanque's Treatiſe of Equity, and 
all the caſes therein referred to, which will lead him to 
the peruſal of the very ſuperior notes of my much re- 
ſpected friend Mr. Cox on the Reports of Peere Wil- 
ams, and when he reſumes the fourth volume of Black- 
tone, let him along with it peruſe the third Inſtitute, 
The ſecond Inſtitute ſhould be read as the conſideration 
of the ſeyeral ſtatutes of which it treats occurs, and 

1 3 Reeves 
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Reeves Juridical Hiſtory as occaſion requires ® and the 
Treatiſe's of Hale and Hawkins on Pleas of the Crown. 
and if he has not time or reſolution to do all this, be- 
fore he is called to the bar, let him follow the general 
plan and do as much as he can of it, 

To this if he adds a practice of analyſing pleadings 
and conveyances, aſking himſelf the reaſon of the order 
and conſtruction of the different parts + and ufing himſelf 
to attempts to put them together, with attendance on the 
Courts as ſoon as he finds himſelf capable of receiving 
inſtruction therefrom, (of which his own experience alone 
can judge,) he will come to the bar a better Lawyer, than 
moſt of thoſe, at leaſt in Ireland, who have been ad- 
' mitted to it, where I never knew but one man (now de- 
ceaſed) who ſtudied law, /rom the beginning, as a ſcience. 


To this plan it will be objected, by ſome that it requires 
too little, by others that it requires too much; to the 
firſt I anſwer that this advice is accommodated to what 
is likely to be done, not to what ought to be done: Did I 
think there was any chance of a young mans following 
it, I would give very different advice: then my Lord 
Manfield's kind of plan ſhould be their guide, a tho- 

rough acquaintance with ethics # ſhould precede, and 
| ; a deep 


* To Mr. Reeve's ideas of the conſtitution I have nothing to ſay : 
His Hiſtory of the Law, a work obſerved by Sir Wm. Blackſtone to 
be ſo excecdingly wanted, is undoubtedly a book of great erudition 
and great utility. | | 

F E. G. Why the term for years is introduced in a ſcttlement before 
the eſtates tail, when and why two ſets of truſtees are ncceſſary, 
—with a million of other queſtions that muſt occur to a beginner. 


Ethics ought to form the foundation of legal as well as of politica| 
| | | know 
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a deep knowledge of Civil and Feudal Law followed by 
the peruſal of Bracton, Briton, Fleta, Forteſcue, Lit- 
tleton, and Plowden's, Coke's, and all the other great 
reports in order of time. ſhould bring them down to the 
preſent day, through every gradation and alteration z but 
who will do this ? every young man going to the 'Temple 
thinks he cannot be ſatiated with advice, and with vaſt 
ideal appetite devours in anticipation huge quantities of 
learning; let common experience tell how his deſign 
terminates, and whether in nine inſtances out of ten he 
brings back more than crude fragments of rudimental 
knowledge. | 


As to the objection that I have given no advice as to 
the reading of reporters, thoſe who peruſe the advice 
above, will find that the man who follows it, will be 
yery deeply read in reporters both ancient and modern, 
conſulted according to diſſerent heads; a better method 


knowledge. The Works of Cicero, Cumberland, Grotius, and many 
others ought to be familiar. Let me particularly mention in our own 
time, thoſe of Mr. Giſborne, fraught with that ſincere and unpreju- 
diced love of truth, without regard to rooted theories, and dangerous 
falſchoods honoured becauſe ancient or becauſe faſhionable, he has 
truly made morality (to uſe Bacon's expreſſion) the handmaid of re- 
ligion, has illuminated real virtue obſcured by a thouſand raſh poſi- 
tions, and ſupplicd a great defideratum to the man of buſineſs, by ap- 
plying the precepts of morality to real and active life: To the Lawyer 
his chapters on promiſes and engagements are particularly intereſting. 


He almoſt ſingly has dared to oppoſe many almoſt univerſal preju- 
dices, as they always appeared to me, E. G. the common notions as to 
extorted promiſes; and dangerous poſitions, E. G. as to promiſes in- 
conſiſtent with imperfect obligations. 


perhaps | 
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perhaps than reading them upwards or downwards in 
order of time, or through each volume as a man reads 
a Dictionary. Beſides the man who has read thus much, 
will be able to direct himſelf, and want no further ad- 


o 
. 
2 


| . Since 
| If it be ſaſked, will all this certainly bring ſucceſs at CUR 
| the bar? I anſwer, no. But it is the moſt probable Rector 
| means, and whoever purſues it, (though want of ſpirits, Biſhop 
i though want of health, though modeſty and ſenſibi- . 
þ F FFT _— 
q ity, or ſecr 1 nhtting him for 7 
; y, or ſecret pride unfitting 0 | that cg Fcelefia 
. of the ſources of buſineſs ſo neceſſary in the beginning, 
5 | | ſome |: 
1 though the diſtractions of other buſineſs and purſuits 
| ? made, 
| though that dangerous love of the Belles Lettres fo of- 77 
15 - : 5 3 
| ten the bar of profit and advancement+, though any other - 
„ cauſe diſappoint his hopes) has no reafon to reproach © How 
| himſelf, and has done his duty; and if independance juriſdic 
| produces inattention, he cannot complain of the world. Reſid 
On eloquence I am filent, for I do not affect capacity to deliver its none, a 
rules, nor do I believe that it ever was taught. Nature, genius, times, 4 341. 
circumſtances, the heart are its parents. Query whether it doth not 
as often defeat as promote ſucceſs in life—witneſs great preſent exe 5 Sequi 
amples m both countries. 5 1 dence, 
+ I believe, ſays Sir Wm. Jones, that if I had reflected on the little 1 Foc 
ſolid glory which a man reaps from acquiring a name in literature, n REY 
the jealouſy and envy which attend ſuch an acquiſition, on the diſtant L | tormer] 
reſerve which a writer is ſure to meet from the generality of mankind, r | AP 
and on the obſtruction which a contemplative habit gives to our hopes 5 | 4 
of being diſtinguiſhed in active life, I ſhould not have been tempted by F Court 1 
any conſideration to enter upon ſo inſidious and thankleſs a purſuit. 1 ] of their 
Preface to bis tranſlation from the Perfian, of the life of Nadir Shah. : eaſy as 
| | in 1798 
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Caſes Decided 


Since Bullingbrooke's Work was publiſhed. 


CURATE cannot be removed without cauſe, by a 
Rector who has appointed him by certificate to the 
Biſhop promiſing to allow him a Salary, and to conti- 
nue him in the office till otherwiſe provided with ſome 
Eccleſiaſtical preferment, unleſs lawfully removed for 
ſome fault, and if ſo, he muſt have notice. Quere 
made, whether Biſhop may remove him. Martin v. 
Hind, Cowper 437. 


How far Courts of Common Law have concurrent 
juriſdiction in ſuits for legacies, Atkins v. Hill, Cow. 287. 


Reſidence mult be in the parſonage houſe ; if there be 
none, at leaſt in the pariſh. Wilkinſon v. Abbot, Cowp. 


341. 


Sequeſtration of a benefice no excuſe for non-reſi- 
dence, Cowper, 129. 


Eccleſiaſtical Leaſes in England can only be of lands 
tormerly letten, Douglas, 573. 


A Proctor or a Regiſter, cannot ſue in the Spiritual 
Court for his fees, Douglas 629. N. B. the recovery 
of their fees in the Law Courts has been rendered as 
caſy as that of Attorney's in Ireland, by an act paſſed 


in 1798. 
How 


72 APPENDIX. 


How far the nature of a Donative is changed by being 
augmented by Queen Anne's * King v. Biſhop of 
Cheſter, 1 T. R. 


The party is in full poſſeſſion of a donative on the no- 
mination merely, ibid. 


A Mandamus will not be granted to a Biſhop to li- 
cence a Curate of an augmented Curacy, where there 
is a croſs nomination, ibid. 


The Biſhop's licence is neceſſary to the nominee of 2 
perpetual curacy, but not to the nominee of a donative, 


ibid. 


As to Lecturers, caſes on ſpecial circumſtances, 1 T. 
R. 331. and 4 T. R. 135. | 


Poſſeſſion alone of a pew, though for above 60 years 
not ſufficient title; but poſſeſhon for 36 years, where it 
is appurtenant to a meſſuage, good preſumptive evidence 
of a faculty, and a faculty gives title. Treſpaſs will not 
lie for entering into a pew ; it muſt be Caſe. 


Taking up dead bodies, even though for the purpoſes 
a diſſection, an indictable offence. R. v. Lynn, 2 T. 
733. 


Action on the caſe for dilapidations of a Prebendarys 
houſe may be maintained by Prebendary againſt his pre- 
deceſſor. Radcliffe v. D'oyly, 2 T. R. 630. 
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In leaſes void by non reſidence, no difference whether 
they be by deed or by parol, 2 T. R. 749. | 


Whether in caſe Dean or Chapter neglect or refuſe to 
appoint a Canon reſidentiary in proper time, the Biſhop 
by virtue of his general viſitatorial power may do it. x 
T. R. 650. 


If the Spiritual Court hath cognizance of part of a 
charge, and not of the reſt, after ſentence prohibition 
will not go, 2 T. R. 473- 


Fiſh are titheable by cuſtom. 3 T. R. 385. Where 
computation of time is to be made from an act done, the 
day on which the act is done is to be included in the 
reckoning. 3. T. R. 623. 


Month in law always means a lunar month, unleſs 
otherwiſe expreſſed. 6 T. R. 224. 


If a right of nomination be in one and of preſentation 
in another, and either impede the other, a quare impe- 
dit lies, or bill to enforce a right, and a mandamus will 
not be granted (which never is granted where there is 
any ſpecific remedy) and where the right of nominating 1s 
in A, and of preſenting in B. B. is to judge of the quali- 
lication of the perſon nominated, as a Biſhop does, but if 
he objects for immorality it is tried by a jury. R. v. the 
Marquis of Stafford, 3 T. R. 646. 


Right to a pew adjudged in a conſiſtorial court reverſed. 


by Court of Arches, but both courts admoniſhed the de- 
Vor. II. k fendant 
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fendant not to fit in the pew; theſe ſentences not con- 
cluſive evidence in an action for the diſturbance between 


the ſame parties. Croſs v. Salter, 3. T. R, 639. 


Mandamus to Church Wardens to make a Church 
rate refuſed, it being a matter of Eccleſiaſtical Juriſdic- 
tion, 5 T. R. 364. 


Mandamus to admit a Veſtry Clerk refuſed. 5 T. R. 


713. 


No action at Law lies for a legacy, Deeks, v. Shutt, 


5 T. R. 690. There was no expreſs promiſe in this 


caſe. 


Grant of next preſentation interrupted by King's 
right who promoted to a Biſhopric, revives after the 
King's right ſatisfied, 6 T. R. 495. 


Caſe of a Lecturer, 4 T. R. 135. 


Prohibition granted to ſtay a ſuit in the Spiritual 
Court for breaking open a cheſt in a church, and taking 
away the title deeds to an advowſon. 4 T. R. 351. 


Maſters of Grammar Schools muſt be licenced by the 
ordinary, who may cxamine the party applying for a li- 
cence as to his learning morality and religion, and may 
ſuſpend granting it, till he ſubmits himſelf to be examined 
touching his ſufficiency in learning. R. v. the Archbi- 
hop of York. 6 Ter. Rep. 490. 


TABLE 


* 


22 
7 
2 
Le] 

2 
Ke! 
3: 
. 
64h 
EY 
IT 
> 
x 
. 
Was 
5 
5 
25 
5 
> 8 
2 
JS 
£2 
” 
* 
2 
6 
iS 
182 
7 
74 
yy 
HS 
3 
5 
— 


11 AN 
pels of e: 
tent, anc 
longing | 
ing the 1 


burying 0 
which g 


13 an 
chapels « 
with ſom 
ed three 
lee 25 an 


to Glebe 


ch 
c- 


* 4 


S 
* 
* 
* 
I 
. 
CENT] 
$7 
Pg 
8 6 
Is 
* 
= 
I 
3 
2 
— - 
* 
_z 
5 
5 - % 
: 
i 
* 
. 


1 


1X E 


Of the moſt remarkable Eccleſiaſtical Sta- 
tutes made in Ireland ſince Bullingbrooke's 


Work was publiſhed, 


— — ö * 


11 and 13 Geo. III. c. 16. relates to parochial cha- 
pels of eaſe and perpetual cures in pariſhes of large ex- 
tent, and takes from perſons reſident in the diſtricts be- 
longing to ſuch chapels of eaſe, the obligation of repair- 
ing the mother church. 


— ch. 17. is the Primate's Building Act. 


burying dead bodies in churches, under penalty of 10l. 
which goes to repair the church. 


13 and 14 Geo. III. chap. 27, is an act for erecting 
chapels of eaſe in the dioceſe of Armagh particularly, 
with ſome clauſes relative to building yiz. If not finith- 
ed three fourths only to be recovered, this ſince altered, 
lee 25 and 38 of the King. 15 and 16 Geo. III. relates 


0 Glebe lands. | 
k 2 17 and 


ch. 22. is an act to prevent perſons 


„ * 


— — 


—— 
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17 and 18 Geo. III. chap. 28, explains the act of 


faculties, and cures the want of a diſpenſation, to thoſe 
poſſeſſed of dignity or other church preferments, on 25th 
December 1777. 


19 and 20 Geo. III. chap. 6, Sacramental teſt re. 
pealed as to Difſenters. | 


21 and 22 Geo. III. An AQ for relief of Proteſtant 
Diſſenters, as to their marriages. 


. Chap. 20. relates to manner of con- 
verting to Proteſtantiſm making it more ſimple and eaſy. 

——— Chap. 27, enables Governors of ſchools to 
make long leaſes of ſchool lands. 


ch. 31, enables the Clergy to iſſue execu- 
tion for tithe debts under 51. 


ch. 52 obliges Church wardens to account by 
enabling Biſhops to ſue the ſucceſſors, if they ſhould 
have neglected to ſue their predeceſſors. 


23 and 24 Geo. III. ch. 49, An act for making ap- 
propriate pariſhes perpetual cures, and provides for the 
caſe of Church wardens not taking the oath. 


25 Geo, III. ch. 415 relates to buildings and dilapi- 
dations, enables perſons to recoyer ſums legally expend: 
ed on part of a building. 


Ch. 38. 
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\ 


—— ch. 33, makes a copy of the regiſtry of In- 


WE 


oſe cumbents' induction, together with a certificate of his 
th aſſent and conſent ſufficient evidence, when he is called 
upon to prove Incumbancy. 

e- Ch. 49 relates to buildings that cop- 
85 Y per may be uſed inſtead of ſlates. 

5 £1 — Ch. 58, for better maintenance of Pa- 
4 riſh Clerks, fee another in 1796. 
: 27 Geo. III. ch. 36, Compenſation act. 28 Geo. III. 

vͤ— ch. 44 ditto. 

to ; | Riotouſly obſtraQting or hurting a Clergyman officiat- 
5 ing, felony without Clergy. 27 Geo. 3. ch. 

4 2 | 29 Geo. III. ch. 26, An act for the better enforcing 
i the payment of firſt fruits. 

, 5 a Ch. 27, An act for the better provid- 

4 5 ing for the repairs of Churches and reſidence of the 
a Clergy. It makes applotments for repairs of Churches 
f good, if ſigned by Miniſter or Curate, and three Proteſ- 

- : tant pariſhioners, though Churchwardens do not ſign the 

v 7 ſame, and enacts that g/ebes which can be ſpared from 
: one pariſh may be annexed for ever to contiguous pariſh, 
3 unions and diviſions of glebes to be regiſtered. 

= 30 Geo. III. ch. 29, Proteſtant diſſenters may be 


Cuardians., Papiſts may appoint Guardians, any but 
Popiſh Ecclefiaſtics. 


31 Geo. 


13. APPENDIX. 


31 Geo. III. ch. 19 a very material act, amending 
the Primates building act, and the 13 and 14th of the 
King, ch. 27. In this year alſo the act of the 28 for 
enquiring into education funds is continued. 


32 Geo. III. ch. 28, enables Guardians to grant an 
acre for new Church and Church yard. | 


— . 34, purports to amend the act of 
Anne relative to exchange of glebes, but relates merely 
to the dioceſe of Cork, and the leaſe of Ballinaſpeg. 


The King may call together the Parliament, giving 14 
days notice, notwithſtanding any prorogation. 33 Geo. 


3. ch. 20. 


33 Geo. III. declares that the repeal of Sacramental 
teſt relates only to diſſenters. 


35 Geo. III. ch. 12 makes acts of parliament valid 
from the time of giving the royal aſſent. 


— — Ch. 32 the tithe act of which an account 
is given in page 351. 


** * 1 


ch. 33, the celebrated act as to leaſes, 
given in the appendix to the 1ſt. vol. 


3 * 


* 


36 Geo. III. ch. 58, an act for eſtabliſhing friendly 
ſocieties by me introduced, and by the government and 
public much approved, which act ought to be univer- 


tally known. 
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Additional Caſes. 


Fea v. Fea. 


SINCE the printing of the former note, this caſe has 
been decided, and the huſband has been relieved from 
the payment of alimony, on his paying the coſts and all 
arrears to the day : his firſt attempt was to get a divorce 
for adultery, though ſhe had already obtained one for 
cruelty ; this the court rejected as a ſoleciſm for a perſon 
divorced to ſeek a redivorce, but admitted that after a 
divorce for cruelty, the ſubſequent diſcovery of adulte- 
ries was a reaſon for doing away alimony, though it was 
urged on the other ſide that there was no cauſe in court, 
and that a matrimonial ſentence zranfit in rem Fudicatam 
againſt the perſon ſeeking to break, though not againſt 
him who ſeeks to eſtabliſh a marriage. But the Court 
held that it never can paſs in rem Fudicatam ſo as to 
icreen any criminal from the conſequences of his or her 
offence. 


Briggs, v. Sir Anneſly Stewart and Williams. 
This cauſe came on to be heard on the appeal. It 


was ſtrongly urged again that the bail were made to be 
ſecurity 


* 
ee 
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ſecurity for a different ſhip, from that for which they 
profered to be ſecurity ; but the Court was unanimouſly 
of opinion that it lay upon the appellant to ſhew that 
they were different ſhips, and unleſs ſome ground was 


laid to excite a ſuſpicion of their diverſity, they would 


preſume their identity. It was urged on the part of the 
Appellant that the Judge below had nothing to amend 
by, and that to amend the bail bond or ſtipulation by 
his own ſentence was abſurd, as that ſentence had no- 
thing to warrant it as to the names of the ſhip and 
Captain, to which the Reſpondent anſwered that the 
inſertion of thoſe names in the ſentence was juſtified 
and ſupported by the manner in which the original ap- 
pearance of the Appellants' Proctor was entered ; but 
The 


this entry was not ſhewn or proved to the court. 


Appellants? ſtrongeſt arguments were, that they the bail 


in conſequence of this change of names never could re- 
cover over againſt the perſons for whoſe ſhip they had 
gone ſecurity, and if they took the ſhip itſelf, they could 
not ſend her to ſea, becauſe the name under which 
alone they could legally take her, would differ from her 
name in the Regiſtry. The Reſpondents ſaid they had 
in the conteſt taken her name from the Cuſtom Houſe 
Regiſtry. Decreed, Male Appellatum. 

Wood v. Hannah. 


This cauſe fince the printing of the former part of the 
Appendix has been diſpoſed of. An exception was on 
the gth of May, 1799, put in by the Daniſh Captain to 


the juriſdiction of the Court of Admiralty, ſtating that 
the 
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the veſſel had been on the 20th April, 1798, taken by a 
French ſhip of war near the coaſt of Norway, beyond the 


neutral limits, and carried into Chriſtianſand, and there 


condemned by the decree of a French Vice Admiralty 
Court, (for ſuch it appeared to be) authoriſed by the law of 
Denmark, and by the law of nations, and allowed by the 
treaties between France and Denmark, and Denmark and 
England, and ſtiled the Court of the Chancellerie or Chan- 
ery of the French Conſulage for the French Republic at 
Chriſtianſand * : that the veſſel was under ſaid decree ſet 
up to public auction by his Daniſh Majeſty's city regiſter, 
and ſold in open market, and there purchaſed bona fide, 
by the merchants ; that ſhe was almoſt entirely rebuilt, 
and got a Daniſh regiſtry, and then by a bili of ſale ra- 
tiſied by the Daniſh Burgomaſter of the place, was ſent. 
under his command to the port of Belfaſt, where ſhe was 

ſeized by the promovent in ſaid port; and upon all theſe 

grounds the party did except to the juriſdiction of the Court of 
Admiralty in Ireland, inaſmuch as the ſale of the ſhip was 

executed upon the land, and it any wrong was done to 

promovent in purchaſing ſaid veſſel, it was done upon the 

land, viz. at Chriſtianſand in the kingdom of Norway, and 

not upon the high ſeas, nor within the juriſdiction of this 

court; and even if the ſaid purchaſe could be conſidered 

ein any wile connected with the original capture, the 

{ad capture is not within the cognizance of this Court, 

walmuch as it hath not any prize commithon, 


Sach a Court however extraordinary has been permitted, and 
ld in the war of 1761 in Norway, both by Engliſh and French con 
tals, and in the preſent war for ſome time in America. See ante, Prac- 
ice in the Court of Admiralty, p. 171. note | 
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The long vacation approaching, and the impugnant be. 
ing apprehenſive that the exception might not be diſpoſed 
of until the next term, applied to the Court of King's 
Bench, for a prohibition, which was ſtrenuouſly oppoſed, 


Council againſt the application inſiſted, that this wag 
a prize queſtion triable only by the Court of Admiralty, 
that it was in vain to try to ſeparate the queſtion of ſale 
from the queſtion of condemnation and of the autho- 
rity of the Court of Norway, ſince the ſale is derived 
from the condemnation, and the bill of ſale recites the 
lentence in Norway; that the queſtion as to the legality 
of that Court, or the propriety of its proceedings, was 
a queſtion of the Law of Nations, not properly cog- 
nizable by Courts of Common Law.—That a ſale in mar- 
ket overt mult be perfectly free from fraud, which even 
though unknown to the buyer would vitiate it.— That 
the old idea of a prohibition going becauſe it was a con- 
tract upon land, in partibus tranſmarints was done away 
in Menetone v. Gibbons, 3 Term. Rep. That even 
ſuppoſing this were a mere queſtion as to whoſe property 
the ſhip was, the Admiralty has concurrent Juriſdiction, 
and ſuits for reſtitution have been frequent there, and 
that any authorities cited to ſupport this application could 
only be from obſolete and antiquated deciſions. 


On the other ſide I anſwered, that this was a mere 
queſtion of property, viz. Whether a ſhip belonged to 
A. or B. the proper ſubject of an action of Trorer 
or Replevin, but with which the Court of Admiralty | 
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APPENDIX. 83 
had no more to do, than with a diſpute about property 
in a houſe, unleſs the name of ſbip had ſome magic in 
it, which always and neceſſarily gave the Admiralty Ju- 
riſdiction, which no perſon would aſſert; E. G. a ſhip 
might be mortgaged for a Law debt not ſpringing from 
any maritime cauſe, or it might be taken in execution by 
2 Sheriff, and who would think of applying to the 
Court of Admiralty in any ſuch caſe : ſo if ſold from 
hand to hand, the Vendee to get poſſeſhon of her 
would never think of applying to the Court of Admi- 
ralty. We muſt recur to the principles that give that 
Court Juriſdiction, there muſt not only be a lien on 
the ſhip, but that muſt alſo ſpring from ſome maritime 
cauſe ; but neither a covenant totally irrelative to mari- 
time affairs, although binding a ſhip, nor a quaſi tort 
by peaceably getting poſſeſſion of a ſhip in ſuch manner 
as this, would give the Admiralty Juriſdiction : and ſo is 
Violet v. Blague, Moore, 891, and numerous other 
caſes. + 


That even ſuppoſing the Admiralty generally to have 
Juriſdiction, it was here ouſted by particular well known 
rules. If the libel be for the „hip z/elf being in a port 
er haven, the Admiralty Juriſdiction is ouſted. See the 
caſe juſt mentioned of Violet and Blake in Moore, and 
alſo reported in 2 Croke, 514. ; 


So if the libel be for a matter done on land, particu- 


larly in partibus tranſmarinis, prohibition lies, fee Hob. 


Rep. 11. Bridgeman's caſe p. 79, Palmer v. Pope. 
Cro. Car, 693, Ball v. Trelawny, 12 Co. 104 Thom- 
t'2 | linfon's 
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linſon's caſe, 1 Roll. 5 28, 1. 50, nor was the caſe of 
Menetone v. Gibbons an exception. 


So if the libel be for a matter where the original was 
upon the ſea, but afterwards there is an act upon the land 
whereby the property is altered, as if goods taken (by 
Pirates even) are ſold on land in market overt, and ven- 
dee is ſued in the Admiralty, prohibition goes, 2 Brown- 
low, 29, 1 Roll. 531, 1. 52, and the effect of altering 
the property is further feen in this, that if a ſhip be ta- 
ken by enemies at ſea and afterwards retaken, it ſhall 
be tried by the Common Law, 2 Brownlow, 11. Wel- 
ton's caſe, 4 Inſt. 154. 


All theſe circumſtances concur here. 


That as to ſaying this was a queſtion of Prize, it was 
not; it was a queſtion about a ſale in open market, to- 
tally diſtinct from any queſtion on the original capture : 
but if it was, the Admiralty of Ireland has no prize Ju- 
riſdiction, and ſo it was lately determined in the caſe of 
the Grecian ſhip, vide ante page 153. 


That as to the Court not being competent to decide 


on the legality of the French Conſulage Court in Den- 


mark, it was not called upon to do ſo; but if it was and 
it ſhould be anſwered, that the queſtion of the ſale was 
inſeparably connected with that of the capture and 
brought the latter and the Juriſdiction of the Court in 


Denmark neceſſarily before the Court, it did ſo collate- 


rally and incidentally, and the Court of K. B. has full 
authority 
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authority to judge of the juriſdiction of Foreign 


Courts of Admiralty as it doth every day in queſtions of - 


inſurance : 'That the Court of Admiralty had no concur- 
rent Juriſdiction in ſuch a caſe as this, nor could a ſingle 
authority be adduced to ſhew it had, or had ever tried 
ſuch a cauſe, and as to Council not producing modern 
caſes to ſupport their argument, the reaſon was, that in 
modern times no one had ever thought of ſetting up 
ſuch a Juriſdiction. | 


That in Sir Leoline Jenkins letters, (and no higher 


authority can be cited as to matters of the Admiralty) 


2 vol. p. 734, is a caſe of a French Privateer, taking 
a Dutch veſſel, and bringing her into the port of Yough- 
al in Ireland, where the High Court of Admiralty 
condemned her, and ſhe was ſold, on which occaſion 
though that great Judge denies the authority of the 
Iriſh Court of Admiralty to entertain that cauſe, yet ſays 
he, “ I do not ſee how the purchaſer can be ouſted of 


_ & his poſſeſſion, for more than probable the bargain was 


made between the buyer and the privateer upon the Jand 


«and conſequently the cognizance of the validity of it 


« will be prohibited to the Admiralty, and if a verdict at 
Common Law ſhall find the ſale to be a good ſale, the 
„ claimant will be without remedy.” 


The Court grinked the prohibition, and that (on ac- 
count of the very ſpecial circumſtances) upon the laſt 
day of term, though to do ſo is contrary to all uſual 
practice. 


. 
Soi AREAS. At FEAT EEE - 
—_— 


; — — a * ; — — — : — — 
2 a ? 75 * r . th 2 o_ * _ ba 
, * 
= 


(86) 


Material Notes omitted in their proper Place, 


Appeals. 


IN Page 138 J have ſaid that in Ireland an appeal 
ought to be interpoſed in ten days, the practice however 
is otherwiſe, uſually giving 15, becauſe as Bullingbrooke 
1 vol. p. 100, obſerves, the Engliſh Statutes reſpecting 
Appeals being couched in general language, were ſup- 
poſed, though I think improperly, to extend to all his 
Majeſty's dominions. I ſtill think that unleſs thoſe ſta- 
tutes have been made Law here by Lord Yelverton's 
ſweeping act, that the rule of the Canon Law ought to 
prevail, and ſuch I underſtood to be the ſenſe of the 
Delegates in Lecky and Cave, though the decifion did 
not reſt on that. In Lecky and Cave the attempt was 
to ſhew that there was no legal limitation of time whatſo- 
ever to appealing in Ireland, | 


The time within which the appeal when lodged, muſt 
be brought to ng after the exhibition returned, | is as 
follows: : | 


On the return of the Inhibition into the Regiſtry 
with a proper aſſidavit of ſervice on the Judge, Regiſ- 
ter and party, and notice thereof to the Reſpondents' 
Proctor, he may appear in the rule book, ſerve notice 


of his appearance, and pray a libel; in four days after 
this 
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this laſt notice, a libel muſt be filed, otherwiſe a diſmiſs 
of courſe z this libel muſt be aſwered within /x days, 
i. e. iſſue joined: and then in en days after flue join- 
ed, the proctors, muſt lodge or exchange caſes, and 
then agree to appoint a day to hear the cauſe. | 


Appeals from the Admiralty: of Ireland are now to 4 
Court of Delegates according to the Iriſh act, 23 and 
24 Geo, III. 


VN T.. 


In 1735 certain perſons having petitioned the Houſe 
of Commons for relief in the matter of agiſtment tithe, 
the demand of which they aſſerted to be novel, and that 
the effect of that demand was to increaſe a then pre- 
railing diſpoſition in the Proteſtants of Ireland to with- 
draw to America. A Committee was appointed to con- 
ſider the Petition, which came to certain reſolutions to 
which the Houſe afterwards agreed. 


The Committee in its report begins by ſtating that they | 


have taken into conſideration the petition of Samuel Law, 
and others, [whoſe names are thereunto ſubſcribed] in 
behalf of themſelves, and the reſt of the gentlemen and 
land-holders in this kingdom, ſetting forth, that many 
of the clergy in ſeveral parts of this kingdom, where 
the petitioners dwell, have lately commenced, and others 
threaten to commence ſuits for a new kind of tithe, un- 
der the name of agiſtment for dry and barren cattle, a 
claim never made by the clergy, nor heard of by the pe- 

titioners 
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titioners until within theſe few years, but very grievous 
to your petitioners, and to all thoſe who have been ſued 


for the ſame. 


That the petitioners, and their anceſtors, have pur- 
chaſed their eſtates, without any apprehenſion that the 
lands of this kingdom could be legally charged with this 
unknown demand, and conſequently have no allowance 


in the purchaſe thereof. 


\ 


That ſuits in equity for ſuch tithes of agiſtment mul. 
tiply very faſt, the clergy taking example from one ano- 


ther, and the petitioners humbly apprehend, that this 


demand, unleſs timely prevented, will ſoon become a 
general grievance throughout this kingdom. 


That if ſuch demand ſhall be generally ſet up, the pe- 
titioners humbly apprehend, it will ruin many of the 
land-holders, who have taken leaſes at a full improved 
yearly value, without any conſideration had of their be- 
ing liable to any uncommon charge of tithe, and very 
conſiderably injure the petitioners, and others, in their 
eſtates and property. That the proceedings of the cler- 
5 gy in ſuch demands, the petitioners humbly conceive, 
will greatly increaſe the preſent prevailing diſpoſition, 
which the petitioners with concern obſerve in the pro- 
teſtants of Ireland withdrawing themſelves and their ef- 
fects to America, and will, in conſequence, greatly im- 
poveriſh the petitioners, and many others of his Majeſ- 
ty's faithful ſubjects, and iinpaire the proteſtant intereſt 


and ſtrength of this kingdom. And praying, that their 
ſaid 
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ſaid caſe might be taken into the conſideration of the 


Houſe of Commons, and that they would grant the pe- 
titioners, and the reſt of the gentlemen and land- holders 
of this kingdom ſuch relief therein, as in their great 
wiſdom ſhould ſeem meet. 


And upon the whole your Committee came to the fol- 
lowing reſolutions. 


Reſolved, that it is the opinion of this Committee, 
that the petitioners have fully proved the allegations of 
their petition, to the ſatisfaction of the Committee, and 


deſerve the ſtrongeſt aſſiſtance the Houſe can give them. 


To which reſolution, the queſtion being put, the Houſe 
did agree. 


Reſolved, that the allotments, glebes, and known 
tithes, with other Eccleſiaſtical emoluments, aſcertained 
before this new demand for tithe of agiſtment for dry 
and barren cattle, are an honourable and plentiful proviſion 
for the Clergy of this kingdom. | 


Reſolved, that the demand of tithe agiſtment for dry 
and barren cattle is new, grievous, and burthenſome to 
the landlords and tenants of this kingdom, who could 
have no notice thereof previous to their purchaſes and 
leaſes, nor the leaſt apprehenſions, that ſuch unforeſeen 
demands could have been claimed. 


motion being made, and the queſtion put, that the 
commencing ſuits upon theſe new demands muſt impair 
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the proteſtant intereſt, by driving many uſeful hands out - 


of this kingdom; muſt diſable thoſe that remain to. ſup- 


port his Majeſty's eſtabliſhment, and occaſion Popery 
and infidelity to gain ground, by the conteſt that muſt 


neceſſarily ariſe between the laity and clergy, 
The Houſe divided, 


Noes, within 50.—Telters Mr. Cope, Mr. Dawſon, 
Ayes, without, 110.— Tellers Mr. Morgan, Mr. Roch- 
fort.—It was carried in the affirmative, 


Reſolved, that all legal ways and means ought to be 
made ufe of, to oppoſe all attempts that ſhall hereafter 
be framed to carry demands of tithe-agiſtment into ex- 
ecution, until a proper remedy can be provided by the. 
Legiſlature. 


ADMIRALTY. 


If the reader will conſult the various caſes in Term 
Reports under the head of „hip and lien, I think he will 
find ſtrong confirmation of the principles which I have 
laid down as to Admiralty Juriſdiction, 


That the Captain has no lien on the ſhip, nor has any 
tradeſman for work done in harbour at home, notwith- 
ſtanding Sir L. Jenkin's opinions, is clear from Wilkins v. 
Carmichael, Douglas, 97. 


By The 1ſt. 2nd. and 3rd, poſitions mentioned in page 
166, J 
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166, I mean theſe laid down by Courts of Law in the be- 
gining of p. 165. I fear this js not expreſſed with ſuf- 


ficient clearneſs. 


AR TIMELESS: 35. 


The ſignature to the 39 Articles is not in Ireland re- 


quired before inſtitution, yet it is required from every 
Preacher, and particularly demanded from heads of Col- 
leges, and the ſignature to the 1ſt. Canon includes ap- 
probation of them. 


BAREES LAVD. 


The barren land acts in Ireland are 5 Geo. II. ch. 9. 
which exempts lands taken in from ſea, lough, or river, 
and converted into arable or meadow, for 7 years from 
any new tithes of hemp, flax, or rape; he who claims 
exemption muſt give 6 months written notice to the Cler- 
gyman, of the time from whence, quantity, quality and 
ſituation, with a map verified on oath by two ſurvey- 
ors, to be regiſtered in dioceſan regiſtry, and to be con- 
cluſive evidence of every thing but the title to exempti- 


On. 


Without theſe precautions the beſt poſſible lands be- 
cauſe never before improved, would have been conſtru- 
ed to come under the exemptions. The 33 Geo. III. 
ch. 25, frees barren heath or waſte ground improved 
into arable or meadow from all tithe for ſeven years, 
but no prohibition grantable under this act, without 
lodging a true copy of the libel and ſuggeſtion, and 
proving the latter by two witneſſes within fix months, 


an pain of double coſts and damages. ä 
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i 


I ſtill fear on this head that from the very complicated 
nature of the ſtatutes reſpecting buildings I may not have 
been ſufficiently clear in explaining the object of them, 
and therefore will beg leave here again to ſhew particy- 


larly the object of 31 Geo. III. ch. 19. 


| Under the Primates” act a doubt had ariſen as to 
what the perſon building or improving on a new fite was 
entitled to if he died before building or improvement fi- 


niſhed. 


The ſtatute 13 and 14 Geo. III. ch. 27, ſettled it, 


that he was to be entitled to three fourths of the ſum 


expended, provided the latter did not exceed 2 years in- 
come of the preferment, his ſucceſſor to get two fourths 
and fo on. 


The ſtatute 31 Geo. III. ch. 19, put matters on a 
different footing ; it enables builder or improver to get 
a certificate for ſo much and no more as was the diffe- 
rence between what he would have been entitled to if 
nniſhed, and the ſum neceſſary to be expended in finiſh- 
ing, to be aſcertained by Commiſſioners by proof on 
bath; his ſucceſſor finiſhing to be conſidered as original 
builder on new fite, and to recover the whole amount 
both of what he paid to predeceſſor and expended him- 
ſelf, not exceeding two years income: his ſucceſſor 
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again to be reimburſed three fourths, his two fourths, 
his one fourth of the aggregate. 


Again on old fites, the caſe of the building or improve- 
ment not being finiſhed was not provided for, or at leaſt 
fully aſcertained. The ſtatute therefore enacted, that 
builder or improver though not on a new fite, dying or 
removed before the work finiſhed, ſhould receive no 
more than the difference between what he would have 
been entitled to if work finiſhed, and the ſum neceſſary to 
be expended in finiſhing ;z his ſucceflor to be conſidered 
as original builder not on new fite, and to receive three 
fourths of the aggregate of what he paid, and expend- 
ed, not exceeding a year and halfs income; that ſucceſſor 
to. be reimburſed two fourths and his one fourth of ſaid 
aggregate, and. ſucceſſors not finiſhing are put on the 
ſame footings as improvers under 9 Geo. II. 


CHURCEHWARDENS. 


The Spiritual Court may compel Churchwardens 7 
deliver their accounts, but cannot decide on the propriety of 
the charges. If they take any ſtep after the accounts 
delivered in, prohibition goes, Leman v. Goulty 3 T. R. 


COMMISSION OF REVIEW. 


The granting a commiſſion of review in Goodwin and 
Geifler, ſee Irith Term Reports, can ſcarcely be deemed 
an exception to the general doctrine in the Appendix 
as to their not being granted, on account of the very 
particular circumſtance of the caſe. | 


CURATES. 
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DEE P. 222, as to Mandamus for a licence, the ſame 
is ſaid in 1 Term Rep. King v. Biſhop of Cheſter, but 
the caſe when inſpected, again relates to Preachers, or 


perpetual Curates. If temporary Curates are included it 


muſt be as Preachers. 


CANONS BINDING LAITY. 

It may ſeem odd to ſome after the famous caſe of 
Middleton and Crofts, 2nd Atkins, to ſpeak of pr&ceed- 
ings againſt Church-wardens for offences againſt the 
Canons, but it muſt be remembered that the deciſion 
there was only that the Canons do not bind the laity pro- 
pri vigore, not that they do not reach them where the 
Canons are merely declaratory of the ancient uſage and 
law of the Church received and allowed in theſe coun- 
tries. See head Church-wardens laſt page. 


D227 26.4 T:'2'S 


It is ſaid that Delegates cannot grant Adminiſtration, 
2 Bul. 4, but they can after repealing an adminiſtration 
granted below ſays 2 Roll, 233, and ſo is the practice. 


EXEMPT JURISDICTIONS. 


I am informed that an extraordinary exempt juriſdic- 
tion exiſts in Newry and its vicinity, -in a Layman who 
grants marriage licences, & c. &c. 
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IL. ( 


It may under this head be not amiſs to add the opi- 
nion of an eminent council on the following caſe. 


A Biſhop had from 1718 received a moiety of the rent 


'reſerved upon an ancient Chapter leaſe, made as I ſup- 


poſe before the diſabling ſtatute; no evidence could be 
got beyond that period; the leaſe having expired, a re- 
newal was given agreeable to the law 10 and 11 Ch. I. 
receiving a ſine z the Biſhop claimed a moiety of the fines, 
the Chapter diſputed his claim, 


An opinion of the higheſt authority was given that 
the Biſhop's claim was well founded, the fine being a 
compenſation for the new increaſe of the rent; that his 
title might be ſupported upon other grounds beſides length 
of enjoyment, ſuch as the Cathedral church having been 


originally the Pariſh Church of the Dioceſe, but length 


of time alone was ſufficient; that if the Chapter obliges a 
Biſhop to proceed at law, he muſt ſue them collective- 
ly, and not the CEconomilt individually; that the rents 
on ſuch a chapter leaſe, and indeed the general revenues 
of the Chapter were to be applied in the firſt place to 
reparations and other neceſſary expences of the Church, 
and the fines and ſurplus to be diſtributed rateably ac- 
cording to ancient uſage. 


FREROGATLIVE. 


In the Index to the Iriſh Reports, a query is ſtated to 
ſave been made generally, whether the Prerogative Court 
| can 


90 RPF END 


can examine witneſſes viva voce, to ſatisfy the conſcience 
of the Judge; the caſe doth not warrant any ſuch gene- 
ral query, it was only made under the particular circum- 
ſtances of that caſe and the nature of the examination 
therein. 


n O er GO 4; 


It is ſaid in 3 Mod. 332 and 335, in Carthew 169 and 


170, and various other caſes, that no Mandamus lies to 


reſtore a Proctor in the Spiritual Court, for that he is 
not a public Officer, nor is his an office, but only an 
employment in that Court. I cannot eaſily be recon- 
ciled to this doctrine, and the reaſoning in theſe caſes 


on the other fide was ſtrong viz. that the party otherwiſe 
would be without remedy, and why ſhould it not lie as 


well as for an Attorney of an inferior Court, this being 
an office of more public concern. In later times Proc- 


tors have been recognized by acts of Parliament, and 


privileges given to them ſimilar to thoſe of Attorneys, 
E. G. in recovering their bills of coſts. Quere, whe- 
ther the old determinations would rule at the preſent 


day. 


T1 4T HE © 


The remarkable act of Edward VI. which empowers 


the recovery of the double value of tithes ſubſtracted in 


the Eccleſiaſtical Court, and the treble in the Temporal 
Courts, I have ſaid doth not exiſt in Ireland; ſuch is my 


opinion, and J never heard of a fuit under it, yet Bul- 
| lingbrooke 
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linbrooke according to the notions of his time, when 
any act in England ſeemingly extending to all the King's 
ſubjects, even though not expreſsly naming Ireland was 
ſuppoſed to bind that Kingdom, makes a query whether 
it be not law here, and certainly the act of 9 W. III. 
ch. 10 ſuppoſes it to be fo. 


SACRAMENTAL TEST. 


The Sacramental Teſt was repealed as to diſſenters by 
i9 and 20 of Geo. III. ch. 6. but it is expreſsly declar- 


ed by 33 Geo. III. ch. 51. that this doth not extend 


to Members of the Eſtabliſhed Church, ſo that acts 
giving further time to qualify are ſtill neceſſary, and 
pals every ſeſſion. 


S TITU (OU. 


Stipulations in the Admiralty of Ireland are taken 
under ſcal; Quere, whether it would not be ground for 
a prohibition, certainly it is to avoid ſuch riſk, that they 


are not under ſeal in England. 


S EAM E N. 


See the Iriſh act 5 Geo. II. ch. 13, and an act paſſed in 
the laſt ſeſſion in Ireland relative to the Weſt India rrade. 


VIEARS THOR 4 L 


are ſubject to the Dean and Chapter. May be by them 


fined or deprived ; need no inftitution ; not in the patro- 
nage of Biſhop. See Supplement to Harris's K. William. 
Vo, n VOI 
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OD AND VYOTD AS LEY 


What is ſaid in the firſt volume on theſe heads may be 
further illuſtrated by what Lord Ch. J. Hale ſays, Hiſt, 
of Common Law, p. 33. © The ſentences of the Eccle- 
c ſiaſtical Courts do ſometimes introduce a real effect 
e without any other execution 3 as a divorce a vinculo 
« matrimonii for conſanguinity or frigidity, doth induce 
tc a legal diſſolution of the marriage: ſo a ſentence of de- 
e privation from an Eccleſiaſtical Benefice, doth by vir- 
tue of the ſentence, without any other coertion or exe- 
« cution introduce a full determination of the intereſt of 
c the perſon deprived.” 


MISCELLANEOUS. 


In Oſborne v. L. B. Williams, Strange 80. is a remarkable 
# 1ſtance of a Court of Delegates retaining a cauſe above; 
{cntence had been given below. The queſtion of the ap- 
peal was not upon the merits, viz. marriage or not, but 
on a collateral point to protract the time. The delegates 
after determining this point, retained the cauſe, ad in- 
Alunticm paris, heard it on the merits, and confirmed the 
former ſentence. | 


In the original patent of the Court of Prerogative, 
wich I have read in the Rolls, is a power of attachment. 
An Engliſh act 16 Car. I. forbids Eccleſiaſtical Judges to 
inflict temporal penalties, and the law has ever ſince been 
{> underſtood heres | 
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In cauſes of defamation, Court may on motion of either 
party proceed ſummarily. 6 Geo. I. ch. 5. Iriſh. 


Commiſſion of Adjuncts granted, Ray. 475. 


I have ſaid page 69. that Germany affects to repreſent 
the Weſtern empire, as Ruſha doth the Eaſtern, Not 
without ſome reaſon. The traces of each are ſtrongly 
marked. In Hungary Latin is really a living language : 
in Ruſha the alphabet ſtrongly reſembles the Greek. A 
Ruſſian book might primo intuitu be taken for a Greek 


one. Greek itſelf may he ſaid to be a living language. 


I have met ſeveral Greek failors of the ſhip mentioned 
above p. 152, who underſtood the ancient Greek (and uſed 
prayer books in that language) their Captain perfectly 
well. Their pronumiation governed by accent not quan- 
tity, Their modern Greek not unintelligible. Their 
log-book even, in Greek which I could underſtand. 


It is ſaid that ſome perſons have been ordained in 
Ireland, under the age of twenty-three, on opinions 
given that the rubric is not here confirmed by act of 
parliament, ſurely it is, and with it the preface to the 
forms of ordination, by the act of uniformity. 


On page 148 let me obſerve that there 1s no doubt 
that royal viſitations may iſſue, notwithſtanding the abo- 
lition of the High Commiſhon Court. There is no con- 
nection between them. | 


have omitted in its proper place a caſe on feamen's 


waged 


100 APPENDIX. 


wages, worthy of note, It is Cutter and Powel, 6 T 


Rep. p. 320. 


To page 244 let me add this further and general table 
of oaths and ſubſcriptions at inſtitution, ordination and 


licencing of Curates in Ireland. 


— 


Recrs. Vicars, Curates, 
Prieſts, Deacons, 


5 ſubſeribe 


Ditto, — take 


Recrs. Vicars, Curates, — take 
Recrs. and Vicars, — take 


Vicars, — take 


the four firſt Canons. 


the Declaration and that of 
conformity to the liturgy 

the oaths of allegiance and 
abjuration. 

oath againſt ſimony. 

the oaths of Canonical obe- 
dience, and of cauſing # 
ſchool to be taught. 

oath of reſidence, 
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The Numerals refer to the Volumes, and the Figures to 
the Pages.] 


AccxssioN, 1. 207. 

Accuſation, 11. 61. 

Actions and their diviſions, 11. 54 to 60. 
Adminiſtrator, who ſhall be, i. 325. 

| his oath, i. 323. 
Adminiſtration, 1. 326, & 327. 


Adoption—reaſons thereof at Rome, i. 74. 
a Adoption 


uns. < OI TBS. les d-a nar <tc re 


* 
= — 


ji 1 * d 1 * 
never introduced in England, ib. 
who might adopt, i. 76. 
form thereof. 77. 
effects thereof, i. 79. 


Adultery, 11. 30. 7 
what legal proof thereof, 11. 33, and note, Y 
Advowſons, i. 1 20. -- | | 4 | 
Alienation, i. 224. | 2 ö 
Aſſumpſit and action on the caſe originated in the Civil | 
Law, ii. 58. 1 
Bankruptcy, i Lt. 222. 
Batchelors in college, —-W hence the name, j. 1 14. 
Bonorum poſſeſſio, i. 324. 
Similitude of our adminiſtration, Ibid. 
Bribery, 11. 40. | 
Capitis diminutio,—meaning thereof, i. 55. 
Cæſar Auguſtus, character of him by Sir W. Jones, 
i. 20. | 
Chancery—Court of, 1. 93. 
Civil death, i. 83. | 
Civil Law, — meaning of its rule, Nemo poteſt mori ex 
parte teſtatus, &c. &c. 1. 184. 5 
Contracts, —claſſiſication of them by the Civil Law, i. 334. K 
Nominate, i. 336. 1 
Innominate, 1. 377. N f 
Ex verbis, i. 346. i 5 | : | 
Ex literis, i. 351. 5 
Ex conſenſu, ibid. E | 
t. 352, 1 
| Contracts 43 | 
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Col 


Col 


Cor 
Cor 
Cor 
Cor 
Cor 


Cor 
Cor 
Cri 
Cor 
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Of exchange, i 36t. 
Of hiring, 1. 362. 
Codicils, 1. 268. 
Collatio bonorum, i. 328. 
Colleges. College property and leaſes, i. 12 4 
when they aſſumed their preſent form, i. 111. 
how the civil law contributed to their ad- 
vancement, i. 112. 
caſes relative to Colleges, note to page 111. 
paſſim, and Appendix to vol. i. 
collegiate duties, i. 115. 
Colleges at Rome, 1. 100 & 115. 
privilege annexed to proficiency in ſcience at 
Rome, 1. 120. | 
privileges of Colleges with us, i. 124. 
Commodatum, i. 337. 
Commons, i. 140. 
Concubine, i. 36. 
Conditions in reſtraint of marriage, i. 35. 
Conſideration, —Want of it how cured by the civil law, 
i. 347. 
Contracts quaſi, i. 379. 
Contracts de præſenti & de futuro, 1. 23. 
Crimen Falſi, ii. 39. 
Corporations, 1. 99. 
origin of them at Rome, 1. roo. 
how divided by the civil law, ib. 
how created at Rome, 1. ror. 


2 S Corporations, 


br * IN DEX 
how in England and Ireland, ib. 


Corporations ſole unknown to the ancients, 


1. 100. 


Corporations, two might make a corporation by the Canon 


law, i. 101. 
power and capacities thereof, i. 103. 
Could not take or purchaſe without a licence 
by the Civil Law, i. 103. 
our law on that head, i. 103. 
What majority of the community bound the 
reſt, 107. 
Corporations how diſſolved, 108. 
Negative given to the heads, 109. 
Proteſting, power of, i. 110, 
Cox—Mr. his excellent notes on P. Wms. i. 233. 
Curators, what, i. 97. 
Culpa.—Lata, levis, leviſſima, i. 341. 
advantage of the Greek tongue in expreſſing its 
ihades, 342. 
Damage, ii. 10. 
how diſtinguiſhed from injury, ii. 11. 
Debts.—Diſtinction between the Civil Law and ours, as 
to payment of debts, i. 184. 
Degrees of kindred how computed by the * Law 


15. 

Degrees in Colleges whether a mandamus would go for 
them, and whether they can be now 
given in the Canon Law, i. 113. See 
alſo Index to Eccleſiaſtical Law. 
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Delivery or tradition, i. 213. 
Denunciation, 11. 61. 
Deportation what, 1. 83. 
Derelicts, i. 206. 
Deſcent. Canons of deſcent by the Civil Law, i. 187. 
how they differed from ours, 1. 187 to 196. 
Divorce, i. 41. | 
Firſt inſtance of it at Rome. 1. 42, 
a vinculo matrimonii, i. 43. 
a menſa & thoro, ibid. & 47. 
ſolemnization thereof at Rome, i. 44. 
intention of the reformatio legum thereon, i. 50. 
Diſtribution—Statute of, whether borrowed from the Civil 
Law, i. 181. 
obſervations on it, 190 to 199. 
Donatio—mortis cauſa, 1. 230. 
propter nuptias, i. 237. 
Dublin—Univerlſity of, 
negative power of the head, i. ro. n. 
ſee alſo Index to the Eccleſiaſtical Law : - 
Whether the Fellows need take the oaths in the 
King's Courts. N. B. they take them before 


the viſitors i. 116. 
deficient in privileges, i. 124. 
Eccleſiaſtical Court Sentence therein. 
| how far concluſive evidence, i. 50. 


Emancipation, i. 84. 
Emphyteuſes—or fee farm leaſes, i. 155. 
| h Eſtates, 
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vi IN U  24- 
Eſtates in tail whether known to the Civil Law, i. 150. 
for life, i. 153. | - 
for years, i. 154. 
at will and by fufferance, i. 162 . 
Eſcheat, i. 218. 
Exchequer, 1. 236. 
Executors, 1. 287. | 
one proving a will ſufficient for all, i. 281. 
whether they can claim for trouble and pains, 
1. 287. 


different with us from the heres factus of the 


Roman Law, 1. 288. 
his oath, 1. 322. 
Falcidian—Law, i. 287. 
Fiſhery—right of, 1. 134. 
in Ireland, ibid. 

Forfeiture, i. 221. 

Frauds - Statute of, as to wills, i. 252 and 314. 

Fiſcus— difference between it and Ærarium, and the 
Patrimoniale, i. 219. 

Fornication, ii. 24. 

Gifts, 1. 228. 

Guardians and to whom appointed at Rome, i. 87. 
how appointed, i. 88. 
different ſpecies thereof, 1bid. 

Guardian known to our law, 1. 88. 


duty of a guardian, i. 93 


origin of Chancellor's power to appoint guar- 


dians, i. 93. 


Heir. — 


CUT 


Hei 
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Hor 


Hul 


Inf: 
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Jud 


I * DU R K vii 
duty and power of guardians with us. i. 93. 
difference between tutor and curator, 1. 88. 

Heir,—natural, and of the Roman heir and heirſhip, i. 182. 
inſtitution of the heres factus by will, i. 277. 

Hiring of labour, 1. 364. 
of profeſſional labour, how confidered at Rome, 

1. 365. 
Homicide, n. 34. 
whether manſlaughter a diſtinction in the civil 
law, ll. 34. 

Huſband and wife, might ſue each other at Rome, 1. 38. 
Might grant and contract with each other, i. 37. 
he not anſwerable for her debts or injuries by the 
civil law, 1. 39. 
could not be witneſs againſt each other, i. 40. 
real ground of this prohibition, ib. | 

his power over wife's perſon, ib. 

Infancy, — definitions thereof, 1. 9. 

Injury, ü. 13. 

Inquiſition, ik 62. 

Intereſt, 1. 367. 

Interdiction of water and fire, ab aqua & igni, —reaſon of 

N, 1 $8. 
Invention or finding, i. 203. 
Judices at Rome, —how conſtituted, ii. 47 to 50, 
correſponded to our juries, ibid. 
not to our judges, ibid. 
when they went into diſuſe, 11. 53. 
Judges. — 
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Judges,—the real judges at Rome were called magiſtrates, 
46 and 51. | 
Corruption in them how puniſhed at Rome, li. 41. 
at Rome not permanent, ii. 47. 
Kingſton, Ducheſs of, —her caſe, i. 5 1. 
Lawyers, practice of them at Rome, i. 356. 
Proculeians and Sabinians, ibid. 
their fees, how conſidered at Rome, i. 365, 
and note. g 
immoderate fees reſtrained by law, i. 366, 
Legitimation, —mode thereof, i. qo. 
rejected in England, 1. 71. 
Leaſes of Colleges, i. 123. 
act giving power to Corporations to leaſe under 
half value in Ireland, copy thereof, Append. 9. 
Leaſes in France and Switzerland, i. 154. and note. 
long leaſes whether uſeful, i. 162. 
Leſſees intereſt at Rome, i. 156. . 
Legacies, 1. 297, 298. 
conditional, i. 301. 
alternative, i. 304. 
accumulative, i. 304. 
the ademption of them, i. 30. 
rules of our law concerning them, 1. 30). 
Liberti and Libertini—the diſtinction between them, i. 4. 
Libels how puniſhed by the Civil Law, i. 272, note, 
and ii. 16. 
Liberal arts—what ſo conſidered at Rome, i. 365. 
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Limitation of actions, ii. 60. 


of criminal proſecutions, ii. 43. 
Mandatum, i. 374. 
Marriage - hy lightly treated of in the Inſtitutes, 1. 2. 

How conſidered by various Laws, i. 3. 

How contracted, ibid. 

effects thereof, i. 37. 5 

how diflolved, 1. 41. 

Engliſh marriage act never enacted in Ireland, 
1. 3-4. | 

laws againſt clandeſtine marriages in Ireland, 
1. 13 and 33, 

laws againſt forcible marriages in Ireland, 
i. 7 and 31. 

diſtinction between marriages void and void- 
able, 1. 22, | 

diſtinction between promiſes to marry and pro- 
miſes in conſideration of marriage, i. 24. 

conſent of parents, how far neceflary, i. 11. 

Marriage Morganatic, i. 26. 

Roman ceremonies of marriage, i. 29. 

Requiſites, beſides actual contracts, to valid 
marriage in England and Ireland, i, 28. 

marriage by uſe, 1. 28. 


in Scotland, i. 28. 


Iriſh act as to marriages of Proteſtant Sectaries 


1. 30. 
Iriſh laws as to marriages of Papiſts, i. 34. 
of idiots, 8. | 
Minority, 
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of minors, 11. 
ſolemn at Rome, i. 25, 
ſecond forbidden within the year at Rome, 
1. 22 and 74. 
Minority when it ended at Rome, i. 87. | 
Mines, 1. 205. 
Mortgages, i. 164. 
Pignus and ad nee hv they differed, 
ibid, 


Negative, how far given to heads of corporations, i. 10g. 


Neutral ſhips, whether they make free goods, Introduc- 
tory Lectures, p. 65. and ſee 2nd vol. p. 174. 
Nuptiz & Matrimomum differs, i. 2 5. 
Nudum pactum, —the meaning of it different i in the 
Civil Law and ours, 1. 347. 

Oath—of an Executor, 322. 

of an Adminiſtrator, 323. 

ex officio, whether aboliſhed in Ireland, Appen- 

dix, 14. and ſee Index to Eccleſiaſtical Law. 
Obligations—how far diſſolved, i. 381. 
Offences againſt religion, * 
Occupancy, i. 200. 
Paraphemalia, 1. 241. 
Partnerſhip, 1. 370. 
Paternal power—queſtion thereon in the Royal Family 
of England, i. 69. 
at Rome, 1. $0. 
in England and Ireland, i. 82. and 85. 
Path—towing, 1. 134. 
Parricide 
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Parricide—how puniſhed by the Scotch Law, ii. 36. in 


note. 

Prætor at firſt not governed by precedent, ii. 53. 

Preſcription, i. 214. 

Pignus, i. 343. 

Price of commodities, - whether the legiſlature ſhould 

ever interfere with it, i. 360. 

Proteſting - power thereof incident to members of cor- 
porations, i. 110. 

Property —origin of, 1. 129. 

Probate of wills, i. 320. 

Quaſi torts, 11. 16. 

Quaſi contracts, i. 379. 


Relegation what, 1. 83. 


| how it differed from exile, i. 84. 
Regents and non regents in univerſities, i. 114. 
Rents, 1. 141. 
Remainders and reverſions, i. 175. 
how far they exiſted in the Roman Law, 
and the opinions of Smith, Gibbon and 
Halifax thereon, i. 178. 
Repreſentation—rules of, by our law, i. 190. to 199. 
and ſee the tables in the Appendix. 
Revocations of wills —expreſs, 1. 313. 
implied, i. 316. 
how affected by ſtatute of frauds, 
i. 314. 
Robbery 
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ii. 4. a 
Salvage acts in Ireland, i. 206. 


Sea. Captures at ſea when irrrecoverable, 203, and ſee 


2nd vol. 174. 3 3 
Slavery—pretended juſtifications cheteof, 3. 


how created, 1. 56. | 
Slaves at Rome conſidered not as perſons but things, 
1. 
Maſters power over them, i. 59. 
Slavery at Rome compared with that of the villein and 


* 
* 


negro, i. 60. 
how diſſolved, 1. 62. 
Slaves of puniſhment, ſervi pœnæ, i. 84. 
Sea, —dominion thereof, 1. 133. 


Servitutes or ſervices, 1. 138. 
Stellionate, ii. 40. x | 5 
Simony, 1. 222. 5 
Stipulations, 1. 346. A 
Societies, i. 370. 5 
Stuprum what, 1. 32. and ii. 30. and 35. 

Succeſſion to perſonal eſtate, i. 190. to 199. and tables 
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Suicide, ii. 36. oh 
Sureties, i. 349. 5 
in the Court of Admiralty, i. 350. 


Tenures, 149. 
Treaſurer, 
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Treaſure,—trove, i. 204. 
Teſtaments, 1. 242. 
ſolemn, 1. 244- 
form and manner of making, by the Civil 
Law, 1. 249. | 
Signing, 1. 250. 
Atteſtation, 1. 252, 
Rules for interpreting them, i. 291. 
Imperfect, i. 316. 
Revocations of them, 1. 313. and 316. 
Theft, ii. 3. and 37. 
Treaſon, 11. 24. 
Things—extra patrimonium, i. 131, 
common, 1. 132. 
public, 1. 133, 
univerſitatis 134. 
nullius, 1. 135. | 
diviſion of them different by the Civil and the 
Feudal Laws, 1. 136. 
Titles to things —how divided, i. 200, 
Tithes, i. 139. 
Joleration acts of, no head in the Civil Law, ii. 23. 
Tutor, difference between Tutor and Curator, 1. 88. 
Truſts, 1. 152, 
improperly compared to the Roman fidei com- 
„ 
Uſufruct, i. 147. 
Viſitors and viſitatorial power, i. 118. and note. 


c Ways, 


xiv 1 
Ways, 140. | * 
War,. different conſequences thereof, in ancient and 
| modern times, i. 202. s 
Wieck, i. 205. 
Wills. —probate of them, 1. 320. 
ſolemn, nuncupative, i. 263. 
inofficious, i. 319. 
unſolemi priviledged, i. 265. 
how avoided by the Civil Law, i. 312. 
witneſſes to wills, credible and competent, 
1 485. | | 
ſtatute of frauds as to them, i. 252. and 314. 
who could make them, 1. 270. 
of what, 1. 275. 
Women—— their power to make wills, 1. 275. 
under perpetual guardianſhip at Rome, 
1. 87. | | 
could enter into contracts, though married, 
i. 38. 
Wrongs——private, 1. 3. 
public, ii. 21. 
Witcheraft, 1. 23. 
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Accus ArION, p-. 62 and 147. 
Accuſer=——Public, p. 68. 
Admiralty, — extent and bounds of its juriſdicti- 
on, p. 150, to 157, and again 173. 
and fee Appendix, p. 90. 
Inſtance Court, 151, and 169. 
Practice therein, 178. 
Prize Court, 151. 
Practice therein, 193. 
Criminal Court, 153, and 176. 
Practice therein, 195. ö 
That the Iriſh Admiralty having no 
prize Commiſhon, cannot entertain 
a ſuit relative to Prize Droits, 152.“ 
Droits of Admiralty, 152, and 178. 
Whether the Admiralty has Juriſdic- 
CY Admiralty, 
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tion of mere perſonal contracts, 15 p. 
Whether of Perſonal Torts, 169. 
Hiſtorical account of the principal 
queſtions and diſputes as to Admi- 
ralty Juriſdiction, 158 to 166. 
Advantages of the Admiralty Juriſ- 
diction, 168. 

Remarkable queſtions ſtill diſputed 
in prize matters, p. 194. 

Appeals from the Admiralty, cele- 
brated reſolutions of the Privy Coun- 
cil ſubſcribed alſo by the Judges, as 
to its juriſdiction, p. 162. 


Rules of Court in Admiralty cauſes, : 


180, 183, 193, 194- 
Advowſon, 285, p. 91. | 
Different kinds of, 286. 
Diſputed between two lay patrons, 291. 
Between Biſhop and lay patron, 205. 
How far Biſhop' s powwer to refuſe a Clerk 
extends, 291, &c. &c. 
Advocatorum—Primas or Prime Serjeant, 69. 
Advocatus—Fiſci or Attorney General, 68. 
Agiſtment, 351. and Appendix 87. 
Anſwer of Defendant, p. 42. 
Whether anſwers fimilar to our anſwers 
in Chancery, were known to the Romans. 
ibid. 
Anteſtari— explained, p. 20. 


Appeals —p. 59, and 138, ſee alſo this band in notes 


in the Appendix. 
| Archdeacon 
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INDEX OF ECC. LAW. 11 


 Archdeacon—p. 215. 


Arches— Court of p. 3. 
Archbiſhops—p. 209. 


Armagh, ſtruggles between it and the ſee of Dublin for : 


the Primacy, p. 208. 
Armagh—Archbiſhop of, p. 6 and 7, 209 and 275. 
Articles 39—by few required to be ſubſcribed in Ire- 
land comparatively with England, 244, 
ſee alſo this title in notes in the appen- 
| | dix. 

Audience — Court of, p. 16. 

Bail or Vades by the Civil Law, p. 20. 

Baptiſm, 276. 

Barren land, Appendix p. 91. 

Benefices, 284 and 285. 

Biſhops, 211. 

whether they can ſit as judges, 13. 
how far they can refuſe a Clerk, 293. 
their power and duties, 258, 259. | 

Biſhop of Rome, his election, granted by the Empe- 
ror, 258. 

Buildings by Eccleſiaſtical perſons, the Laws in Ire. 
land relative to them from 320 to 339 in- 
cluſive, and Appendix, p. 92. | 
Whether Incumbent be liable for all dilapi- 
Gn though not in his own time, 341. 

Burial, 277. 

Canon Law—practice thereof, 71. 

Capture at ſea when irrecoverable, p. 174. in note. 


 Caſhel—ArchEſhop of, 216. 


Cathedrals—-removing, 374. 
Caveat 
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Caveat when not to be regarded, 295, 296. 
Chapels, 386. 
Chriſtian, Dr. his excellent notes on Blackſtone, 372. 
| and Appendix, 66. | 

Churchwardens, 224. 
Church and Church yards, 371. 

Repairs of Churches, 380. 

Church rates, 382. 
Clergymen—how excluded from Parliament, 256. 
Clergy—Benefit of, 255. | 
Cl:rgy—Number in Ireland, 265. 

their duties, 266. 
Clerks—Pariſh, 226. 
Collations, 243. | 
Concluſion in a cauſe, p. 85 and 130. 
Confeſſions, p. 41. 
Conſecration, 229. 
Cork Dean of his caſe, 341. 
Court of High Commiſſion, whether aboliſhed in Ire- 
land, p. 148. 

Court of Admiralty, p. 149. and practice. 
Courts Conſiſtorial, p. 4 and go. and practice. 
Court of Prerogative, p. 4 and 136. and practice, 
Court of Delegates, p. 9. and 141. 
Criminal Caſes—preceeding therein, 61, and 145 


Curates, 221. 


Deans 211. 

Rural 216. 

when elective, 213. 
Decretum primum, p. 23. 


Decree 
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Decree—firſt, in the Admiralty, whence derived, p. 23. 
Degradation, 282. 
Degree whether it can be now given in Canon Law 
2a 
Delegates Court of p. 9. 
Delegates - whether they can grant adminiſtration, Ap- 
pendix, 94. as to their retaining a cauſe, 
142. and Appendix, 98. 
Diſpenſations—ſee Faculties. 
Diſturbance of patronage, 290. 
Dilapidations, 338. 
| Whether Incumbent be liable for all di- 
lapidations, even though not in n his own 
time, 341. 
Deprivation, 280. 
Donatives, 239. 
Duplex Querela, 298. 
Duplicatio, p. 36. 
Eccleſiaſtical privileges and duties, 253. 
Elections, 234. 
in the College of Dublin, 2 37. 
Evidence, 39 and 116. 
Execution againſt the profits of a eee 254. 
Whether witneſſes were examined viva voce 
or in writing at Rome, 53. 
Exceptions dilatory and peremptory, p. 31 and 104. 
Civil and Prætorian, 36. 
Faculties or diſpenſations, 313. 
Act of facultics, 315 


The power of granting them, how veſted 


in the Primate of Ireland, ib. 
Facultics 
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Ne Admittas, 296. 
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Faculties, Rule impoſed on themſelves by the Primates 
of Ireland, 313. 
Whether a prebend requires a faculty, 317. 
Whether a perpetual cure requires a fa- 
culty, 318. 


_ Giſborne, Mr. Appendix, 69. 


Glebes, 366. 
In integrum reſtitutio, 59. 
Inſtitution, 243. 
Induction, 249. 
Jenkins, Sir L. p. 167. and 200. 
Juriſdiction voluntary and contentious, 11 
Juriſdiction peculiar, 16. 
Jus patronatus, 295. 
Kent—Profeflor of Columbia College, 171. 
Lawyers Roman—their ranks and honors, 67. 
Lenſes, Eccleſiaſtical, 388. 

great governing ſtatute in Ireland as to them, 


391. 
exceptions therein, p. 394. 
exceptions ſince, 398. , 


effects of non reſidence, 396. 
leaſes of glebes and tithes, ibid. 8 
great diverſities between the Engliſh and Irjſh 
laws on that head, 399. 
Lecturer, 223. 
Legates—3 ſorts of, 5. 
Legati nati—who were, 4. 
Legatus Natus—Archbiſhop of Armagh was not, 6. 
Letters diſmiſſory, 252. | 
Litis Conteſtatio, 27. not generally underſtood. 
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Peculiars—Court of, 3. 
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Neutral ſhips, whothes apy make free goods, p. 174. 
in note. 

Oaths, 5 5. | 

Oath ex officio whether aboliſhed i in SATIN 146. 

Oaths required at inſtitution, 244. and laſt page of 
Appendix. 

Oaths adminiſtered on granting a marriage licence 277. 

Ordination, 229. 


Plurality of benefices, 310. 
Statute of Pluralities never enacted 1 in Ire- 
land, 312. 
Differences of the Law of Pluralities in Ire- 
land from that of England, 312 to 316 in- 
cluſive. | 
Same perſon cannot hold a Benefice in Eng- 
land and Ireland, 313. 
Prebendaries,-—how they differ from Canons, 214. 
Prerogative—Court of the Archbiſhop of Canterbu- 
TY, 4 | s 
8 When firſt held, 6. 
Prerogative Court of Archbiſhop of Armagh, 8. 
its origin different from that of Canter- 
bury, 7 in a note. 
Preſumption, 57. 
Preſentation, 240. 
Primate of Ireland, 7, 209 and 275. 
whether legatus natus of old, 6. 
Probatio ſemiplena, 39 and 58. 
Proctors, p. 79. and 99. 
cannot ſubſtitute until after conteſtation of 
d uit, 
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ſuit, unleſs power ene in original 
proxy, ibid. 
whether a mandamus lies to reſtore them, 
123. but ſee Appendix, p. 96. 
Prohibitions, 199. 
Public written Inſtruments, 5 5. 
Quare Impedit, 299. 
Statutes in Ireland concerning it, 304. 
late great alteration in the Iriſh law, ibid. ſee 
alſo Appendix to the firſt volume. 
Rectors, 216. 
Recuſatio Judicis or challenge to the foley 39- 
Reſidence Duty of, 274. rd 


2 


Effect of non reſidence, p- 275, 276. 
397- 
Reſignation, 280. 
Review Commiſſion of, whether now ever granted, 
| Appendix, 50. and 93. 
Roman ſuit, how it illuſtrates modern practice, 17. 
3 How eit commenced, 119. | 
Seamen, Appendix, p. 97. ſtatute as to them. & 
Service of the ancient church, 267. 
Sextons, 227. 
Sinecures how diſtinguiſhed from Noncures, 220. 
Stipulations in Admiralty ſhould be under ſeal, Appen- 
dix, 97. 
Suits—diviſfions thereof, 72. 
Petitory and Poſſeſſory, ibid. 
Ordinary and deligated, 73. 
| | Plenary 
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Pine and Summary, ibid. 
In Prerogative and * all Summary, 
136. 

Surrogates, 12. and Appendix, 15, 

Suſpenſion, 280. 

Teſt—Sacramental, os in "+ "EY as to Difſen- 
ters, 244— ſee alſo this title in a Note in the 
Appendix, p. 97. 

Tithes, 346. 

Diviſions of hem, 3 52. 

Why fo much exclaimed againſt in Ireland, 
346 and 347. 

Cry in a great meaſure unreaſonable, 248. 

Difficulties thereon in the way of the Clergy, 
as to their collection in that kingdom. 

Leading ſtatutes neceſſary thereon in Ireland, 
352 and 353. ä 

Whether all tithe ſuits in Ireland ſhould not 
be Summary as the Law now ſtands, from 

355 to 360. 
Notice to draw, how far neceſſary, 35 4. 
Mode of proceeding in a tithe ſuit, 362. 


Power of two Juſtices to determine tithe 


ſuits, 364. 
Of the Exchequer, 365. 
Advice to the Clergy as to tithe, 364. act of 
Edward VI. not in force in Ireland, Appen- 
dix, p. 96. 
Union of Benefices, 3og. 
Uſurpation, 290. 
d 2 Vicars, 
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Vicars, 218. 

Vicars, choral, ſubject to an and Chapter, Appen- 
dix, p. 9). 

Wilberforce, Mr. Preface, p- 6. | 1 

Witneſſes, 46. RS 5 
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ERRATA & CORRIGENDA. 


Preface, page 3. laſt line, after authority inſert and in- 
j juring the rights of third perſons. 

Page 5. twenty-fourth line, for owner read doer. 
= 24. laſt line but two, after crime inſert was and 
- dele the comma. 9 
5 5 31. Note, fifth line, for did read 4vas: after the word 
* Auguſtus in ſeeend line from of, to fupri in- 
1 cluſive-ſhould- have been incloſed in ( ). 
| 34. in note, laſt line but one, for cauſa read caſu, 
46. third line, dele the comma, 

48. note, fourth line, Saterdotis read Sacerdoles. 

49. note g. fifth line, read Aagiticſegue 

58. fourth line, read pygnoratitia. 

65. laſt line but four, for Nen read Nox. 

69. ſecond line, for Advocatum read Aduocatorum. 
71. laſt line but two, after profer inſert at preſent. 
99. fifteenth line, after ſpecial proxy, inſert or ſpecial 

clauſe in their general proxy. 

| 09. note, laſt line, for of read in the. 
» I 19. laſt line but two, for witneſſe read witneſſes. 
-” 141. note, firſt line, after is dele the comma, 

144. laſt line but one, for he remits read they remit. 
148. note, laſt line but three, for Ordinary read Or- 
dinaries. | 
222. laſt line but five, for his read him. 
224. note, laſt line, for had read has. 
231. fourth line, for Archdeacan read Archdeacon. 
237. note, line fourteen, before the words 7ngenzarzs 


minds dele the word the. 


237. laſt 
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Page 237. laſt line but two, for Decretaliam read Decre- 
talium. * 
240. note, laſt line, after outlawed add cannot preſent, 
241. note forty, for Eatch read Latch, 
244. note, ſecond line, after degrees in Colleges inſert 


get they appear to be required by what are 


called our UV. niverſs ty Statutes. 
244. note, ninth line, after Ireland inſert as to diſ- 


ſenters, . 
247. note, fourth line, after the word * add 
to be. 


261. note, two laſt lines, dele 10. | 

264. note, for Vicar General read Ficars General. 

282. fourth line, after orders dele the comma, other- 
wiſe the punctuation produces nonſenſe. 

309. laſt line of note, after enrz/led inſert a). 

310. line twelve, after the word be inſert a comma, 

344- laſt line, dele 20. 

399- note, ſecond line, after 7 . a comma. 


APPENDIX. 


Page 15. note, third line, after expunged a comma, 
18. after Drapes and Drapes inſert in the Diaceſan 
Court of Waterford. 
26. fifth line, dele the ſemi-colon. 
32. for Lionel Fenkins read Leoline. 
33. tenth line, for return read turn. 
36. ſeventeenth line, read late Judge. 
| 54 laſt line but five, after out inſert one. 


63. third line, for man read men. 
5 69. note, 
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70. after the firſt note inſert, —hut though eloquenee 
may not be taught, it may be corrected, and 
ſurely it is with us capable of amendment. 
That paſſion for eternal ornament in ſub- 
jets not properly admitting it, that grandilo- 

quence and froth, too like the bombaſt of 
France, yet often too prevalent from the ſe- 

nate down to the news-writer, would ſcarcely Y 

2 | be congenial to the correcter taſte of an 

© Engliſh audience, and it may be doubted 

x whether the clear but ſimple ſtatements, and 

. | pure but unadorned ſtile of certain great men 

of that country, would originally have pleaſ- 
ed here. 5 | | 
77. fourth line, for Incumbancy read Incumbency. 
Paſſim. for tythes read zithes, —for ſeite read ſite. 
84. after Menetone and Gibbons, for an exception 
read a contradiction, but an exception on ac- 
z count of the /ubje matter, viz. an hypothe- 
5 | cation bond. d 
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In the Preface to Vol. II. p. 8. in the laſt lines are theſe words, will 
encourage ſome abler hand which he: for hand you may read writer or for be 
the owner of the hand. I inſert this Erratum, not ſeriouſly, but to 
ſhew how far ſome criticiſms are founded; furely ſuch ellipſes may be 
left to the reader 2 in the criticiſed paſlage in an Introductory Lecture, 


theſe doctrinet may boaſt a little temporary | ſucceſs, or individual elevation. 
Would the ſenſe be a whit the plainer, if the words were tranſpoſed 
or the ellipſes filled up as follows: Theſe deftrines may boaft among 
their cds a little temporary ſucceſs or elevation of individuals. 
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o NCE this work had Aua left the preſs, 1 
have been favoured through the kindneſs and friend- 
| ſhip of a very learned and highly reſpected Civilian in 
England *, with the report of a late important determi. | 
nation of that great Judge, Sir William Scot, on the right | 
of ſearching neutral ſhips, in the caſe of the Swediſh 1 
hips ſailing with convey, and intercepted by Captan | 
Lawford, from which decifion an appeal i is depending. 
It was there determined, that the right of viſiting and | 
ſearching merchant-ſhips upon the high ſeas, whatever | 
be the ſhips, whatever be the cargoes, whatever be the A 
deſtinations, is an inconteſtible right of the lawfully W 
commiſſioned cruiſers of a Belligerent Nation, becau/e, Wi 
till they are wifited and ſearched, it does not appear what | 
the ſhips, or the cargoes, or the deſtinations. are: 15 
2dly, That the authority of the Sovereign of the neu- 
tral country being interpoſed in any manner of mere 
force cannot legally vary the rights of a 3 com- 
commiſſioned Belligerent eruiſer. 
zrdly, That the penalty for the violent contravention . 
of this right is the confiſcation of the property fo with- I 9 2, 
Held from viſitation and ſearch. | 4 4 
* * What pity that we have not regular Admiraky 4 
Reports i in England. 


» Dr. Lawrence. 


